November 16, 2004

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Reference No.: 05-0001

J. Matthew Maguire, Jr., Esquire
Balch & Bingham LLP
Attorneys and Counselors
14 Piedmont Center, Suite 1100
3535 Piedmont Road N.E.
Atlanta, GA 30305

Dear Mr. Maguire:

This is in response to the appeal you filed on behalf of your client, [REDACTED] of American Shoring, Inc. (“American Shoring”).  We have carefully reviewed the material from the Georgia Department of Transportation (“GDOT”), as well as that which you have submitted on behalf of your client, and have concluded that the denial of American Shoring’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports GDOT’s conclusion that the disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm.

The specific reasons for the denial of your appeal include the following:

1) §26.71(d) “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

The record information reveals that the firm is involved in the installation of shoring systems; pile driving, tunnel site development and excavation.  [REDACTED], the socially and economically disadvantaged owner and 55% owner’s résumé indicates that from 2001 to present, that she has been President of American Shoring where she schedules mobilization, work progress, and demobilization for projects; negotiates equipment and personnel package for tunnel project support: pursues lines of credit with bank and suppliers; acquires site for equipment storage; and prepares marketing materials, showcasing company and projects. Her résumé also states that she acted as bookkeeper, accounts payable and receivable manager, and project scheduler for [REDACTED], dba CMW Shoring, prior to forming American Shoring, Inc.  From 2003 to present, she was a Sales Representative for a Maintenance Equipment Company.  She implements sales strategies to maintain and grow a $500,000 territory on a commission basis, for approximately 25-30 hours per week.  She performs administrative functions for territory, trains with manufacturing representatives, and sell and service end users of cleaning equipment and chemicals.  From 1999-2001, she worked for SCA Tissue (formerly Georgia-Pacific Tissue).  She was a Field Marketing Manager where her duties and responsibility include liaises between sales and marketing; facilitated and compressed the execution of marketing initiatives and market information to field sales;  identified and developed programs to support unique field sales need; and provided all necessary marketing support to achieve group/national sales and profit objectives.  From 1993-1999, [REDACTED] served as a Customer Account Representative, Territory Sales Manager and an Account Representative.

[REDACTED], the 45% owner, is Vice President and Field Supervisor for American Shoring, Inc.and has extensive experience in construction, specifically in utility shaft installation, site development, shoring, shaft development, pile driving, welding, large scale drilling and steel placement.  He is a certified laser operator, holds a Massachusetts Hoist and Engineering License-Class A-no restrictions; certified welder: helic arc, arc and sub-arc; all positions and pipe, including Bridge/CALTRANS/AWS; Certified commercial air diver, mixed gas and bell diver, chamber operator. It appears that the socially and economically disadvantaged owner’s experience is in office management.  The record information supports GDOT’s determination that the socially and economically disadvantaged owner does not have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Her résumé does not indicate that she has the expertise and experience to control the principal business activities of the firm.  The person with the expertise is the non-disadvantaged owner, [REDACTED].

In addition, according to the SHAREHOLDERS AGREEMENT, item 5 states “The Corporation shall do its banking business at First Union Bank or at such bank or banks as determined in the sole discretion of the Directors.  The Officer of the Corporation shall be sufficient for checks or drafts up to the amount of One Thousand Dollars ($1,000.00).  The joint signature of either [REDACTED] as one party, and [REDACTED] as the other party for any checks over the amount of One Thousand Dollars ($1,000.00).”  This indicates that the non-disadvantaged owner has approval authority in contracts written over $1,000.00.  

Your letter of rebuttal states that “a [REDACTED] explained in a July 7, 2004 meeting with GDOT decision maker, [REDACTED], P.E., she is American Shoring’s President, majority shareholder and brains of the operation.  The attached “Affidavit of [REDACTED]”, which essentially reiterates the information [REDACTED] supplied to [REDACTED] in that meeting outlines her managerial duties as follows: preparation of bids; presentation of bids to clients; negotiation of contracts with clients and suppliers; creating work schedules to ensure that materials, equipment and labor are present at job site when required to keep jobs on schedule; serving as client contact for each job, as evidenced by the client letters submitted in support of the DBE application; serving as the company’s safety officer; Identification and pursuit of new business opportunities; strategic decision making, including evaluation of new areas of business for the company; handling accounts payable and accounts receivables; and corporate record keeping.  In contrast to [REDACTED]’s managerial functions, her husband [REDACTED] serves primarily as a job foreman.  He spends most of his time in the field ensuring that the work is being performed pursuant to work schedules that [REDACTED] creates on jobs that [REDACTED won for the company.  The job foreman must know how to read and understand the engineering plans that American Shoring commissions from a professional engineer.  [REDACTED] gained that knowledge in the field.  [REDACTED] is also able to read and understand engineering plans, a skill she learned while working in her father’s draftsman business.  [REDACTED] would not be able to estimate and sell jobs and prepare work schedules without having an in-depth technical understanding of the work American Shoring is to perform at each job.”

Substantial record evidence supports GDOT’s determination.  Your rebuttal also supports the value of the non-disadvantaged owner to this firm’s operation.  [REDACTED] states in her résumé that she acted as bookkeeper, accounts payable and receivable manager, and project scheduler for [REDACTED], dba CMW Shoring, prior to forming American Shoring, Inc.  This clearly reveals that the owner does not have the experience and expertise as you suggest, and that [REDACTED] is the person with the critical expertise to operate this type of business. 

2) §26.71(j) state “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.”  The record information reveals that your client worked from 2003 to present as a Sales Representative for a Maintenance Equipment Company.  According to her résumé, she works approximately 25-30 hours per week performing administrative functions for her territory, training with manufacturing representatives, and selling and servicing end users of cleaning equipment and chemicals.  Substantial record evidence supports the GDOT’s conclusion that the socially and economically disadvantaged owner does not control the firm since she is engaged in outside employment.

Your letter of rebuttal states that “GDOT determined, incorrectly, that [REDACTED]’s part-time employment with Maintenance Equipment Company (“MEC”) conflicts with her ability to manage American Shoring.  The City of Atlanta has found that [REDACTED]’s duties with MEC are not an issue, having certified American shoring as a Female Business Enterprise (“FBE”) since GDOT’s certification denial.  The City’s FBE program requires a similar level of analysis and scrutiny of the disadvantaged individual’s ownership and control as your agency.”  Your rebuttal further states “[REDACTED] devotes at least 30 hours per week, and frequently more than 40 hours per week, to American Shoring’s business.  The 20-30 hours per week that she devotes to MEC do not interfere with her ability to manage American Shoring.  [REDACTED]’s compensation from MEC is 100 percent commission-based, and she is able to work out of her house.  This is the same house that serves as American Shoring’s corporate headquarters’, so [REDACTED] is rarely away from the business.  During the 10-15 hours per week that [REDACTED] devotes to in-person sales calls for MEC, she is always reachable by American Shoring.  [REDACTED]’s employment with MEC is absolutely consistent with the U. S. Department of Transportation rule that GDOT relied upon to deny DBE status. As previously demonstrated, [REDACTED]’s employment with MEC does not conflict with her ability to control American Shoring.   She is in complete control at all times.  In interpreting Section 26.71(j), the federal government has stated that ` [I]t should be noted that this provision does not preclude someone running a full-time firm from having outside employment.  Outside employment is incompatible with eligibility only when it interferes with the individual’s ability to control the DBE firm on a full time basis.’   See Participation by Disadvantaged Business Enterprises in Department of Transportation Programs, 64 Fed. Reg. At 5120 (emphasis added).  Consistent with that interpretation, courts applying DBE rules hold that the control element is met when the disadvantaged owner makes important business decisions on a day-to-day basis based on an overall understanding of the type of business in which she is engaged.”  Substantial record evidence record supports our decision.  Unfortunately, we can not address the certification of your client’s firm as a Female Business Enterprise by the City of Atlanta, since this is a local program and is not subject to the requirements of 49 CFR Part 26 Requirements.  Your letter also addresses Jack Wood Construction Company v U. S. Department of Transportation, 12 F. Supp. 2d 25, 30 (D.D.C. 1998).  The preamble to the Final Rule, 49 CFR Part 26, states “A recent court decision (Jack Wood Construction, Co., Inc. v. U. S. Department of Transportation, 12F. Supp. 2d 25 (D.D.C., 1998) overturned a DOT Office of Civil Rights certification appeal decision that upheld a denial of certification based on a lack of control.  The court, reading existing part 23 closely, said that a non-disadvantaged individual who was an employee, but not an owner, of a firm could disproportionately control the affairs of a firm without making it ineligible.  The court also said that the existing rule language did not make it necessary for a disadvantaged owner to have both technical competence and managerial competence to control a firm.  Part 26 solves both problems that the court found to exist in part 23’s control provisions (see §26.71(e)-(g)).”

Miscellaneous

Although this issue was not raised by GDOT we have concerns regarding the possible implications of the change in ownership structure at American Shoring.  The record reveals that during the October 25, 2001 Board Meeting, [REDACTED] was the President.  The items discussed were the status of incorporation and financing for equipment purchases.  The Notice of Acceptance as an S-corporation was received on October 22, 2001.

The January 14, 2002 Board Meeting minutes states:
[REDACTED] will be contributing acreage for the use of equipment storage and will assume the title and responsibilities of the Presidency, which includes administrative duties.  She will be responsible for interviewing/hiring of employees, consulting with Vice President regarding obtaining projects, negotiating and signing contracts, obtaining benefits for employees, check signing, and acting as corporate safety officer.

[REDACTED] will assume the title and responsibilities of Vice President and Project Manager.  He will be responsible for consulting with President regarding obtaining equipment, negotiating contracts and signing contracts, managing projects and employees.  He can sign contracts and checks upon consultation and approval of President.

In summary, the information provided cumulatively supports a conclusion that American Shoring does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on GDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
                                
Sincerely,

Joseph E. Austin, Chief 
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc:  GDOT

