February 18, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
 
Reference Number:  05-0013

Mr. Robert A. Kezelis
Attorney at Law
6151 W. 125th Place
Suite B
Palos Heights, IL 60463

Dear Mr. Kezelis:

This is in response to the appeal that you filed on behalf of your client ECM Testing Services, Inc. (“ECMTS”).  We have carefully reviewed the material from the Illinois Department of Transportation (“IDOT”) as well as the information you provided on behalf of your client and concluded that the denial of the firm’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial evidence supports IDOT’s conclusion that the disadvantage business owners does not control the firm as required by the Department’s Regulation.  

The specific reasons for the denial of your appeal include the following:

IN GENERAL

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.
CONTROL

The Regulation at §26.5 states in part that, a DBE is a for-profit business whose management and daily business operations are controlled by one or more disadvantaged individuals who own it.
The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations. A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president). In a corporation, disadvantaged owners must control the board of directors.  
Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation at §26.71(g) states in part that, a disadvantaged owner(s) must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating. 
The Regulation at §26.71(k) states in part that, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities
According to the record, [REDACTED] is the 100 percent owner of ECMTS, a firm established in March 2002, to perform testing of road construction materials.  The record indicates [REDACTED]1) does not possess sufficient knowledge and experience directly related to the firm’s primary operations, 2) is employed elsewhere and does not control ECMTS’ critical activities on a day-to-day basis, and 3) relies upon her husband, a non-disadvantaged individual (and non-owner), who is associated with the firm for crucial aspects of ECMTS operations.

1.  [REDACTED]’s résumé indicates that she served as an office manager for All State Transport from 1977 to 1986 where her responsibilities included dispatching truck drivers, accounts payable, accounts receivable, payroll, and billing.  From 1986 to 1991, she was an office manager for Wolohan Lumber where she supervised cashiers and the credit department, and handled accounting duties.  [REDACTED] worked for the U.S. Postal Service from 1991 to 2004 serving as a bulk mail specialist, distribution clerk, and window clerk.  From 2002 to 2004, she has been the Chief Financial Officer and owner of ECMTS; and her responsibilities are listed as “ . . . billing accounts receivables, accounts payable, payroll, marketing the company, establishing the rate schedules, determining the client base, review[ing] all engineering summaries for accuracies and completeness, perform[ing] all the company mailings, and managing the office.”  You stated on pages 11-12 of your rebuttal letter:

[REDACTED] has the overall understanding of and the technical competence and experience directly related to the business.  By interviewing, hiring, and firing employees, she knows precisely what expertise is required for various positions.  By searching for and entering into a commercial lease, she displays actual knowledge for the space, power, and other requirements needed to operate a lab.  Not only does she attend worksites, she continues to undergo classes and seminars to improve her own technical knowledge.  While she is not a licensed engineer, she has more than sufficient knowledge to run the company.  

As stated above, ECMTS analyzes road construction materials which involves taking core samples for testing at ECMTS’ lab.  It does not appear that [REDACTED] possesses the education or experience in this field and it is not substantiated in the record that she possesses the technical competence in this type of work.  Although she may have knowledge of business organization and bookkeeping skills, it is unclear to what extent her current administrative duties enable her to intelligently and critically evaluate information presented by employees to use this information to make independent decisions concerning ECMTS’ operations, management, and policymaking.  Such factors are necessary to support her claim of control over the firm as required by §26.71(g) of the Regulation.  

2.  According to IDOT’s May 13, 2004 site-visit report, [REDACTED] works at ECMTS on Sunday and “at least one hour” during the evening for approximately 20-30 hours per week.  IDOT’s May 26, 2004, audit report notes that [REDACTED] works full-time for the U.S. Postal Service. [REDACTED], her non-disadvantaged husband, and manager at ECMTS, works normal business hours at the firm.  

You alleged on pages 17 and 19 of your October 26, 2004, rebuttal letter that [REDACTED]’s continued employment at the U.S. Postal Service was necessary because she requires outside income to support the company and her family.  You stated on page 17:

[REDACTED]’s outside employment is tenuous at best, as exhibited by the numerous changes to her status.  As many business owners, [REDACTED] struggles to feed her family, run her company and pay bills while her company begins to enter into a male and large corporation dominated field.  There is absolutely no evidence that [REDACTED] is not available to her company at any time . . . .[or that she] does not exert actual, real-time control of her company. . .   

[REDACTED] typically leaves the postal clerk position and arrives at ECMTS in the early afternoon, typically after 2:30 p.m.  During all remaining hours, she is constantly available by cell phone.  She can and does make all corporate decisions during the other hours.  Never has any business decision been altered or her company’s situation worsened because of her perceived unavailability.  

The Regulation §26.71(j) requires that in order to be viewed as controlling a firm, a disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  The Regulation §26.71(j) also states that absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control, however, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.  The record indicates that the firm is a full-time business.  Although, as you alleged, [REDACTED] may stay in contact with the firm and work on firm activities in a limited part-time capacity, this clearly does not demonstrate that she devotes sufficient time and attention required to run this type of business.  In addition, there is no indication as to her ability to control field operations.  While she may, as you allege, be in contact by cell phone, her ability to monitor whether related tasks are properly performed is limited at best during core hours.  

3.  The record indicates that [REDACTED]’s husband, [REDACTED], a non-disadvantaged individual, and manager at ECMTS possess the education and experience in the firm’s primary operations and handle critical aspects of its operations.  [REDACTED]’s résumé indicates that he was a bituminous mixtures specialist with IDOT from 1990 to 1994, where he performed pavement and soil borings; aggregate testing, and positioning bituminous and Portland cement concrete mixtures; and providing bituminous mixture designs for asphalt plants.  Between 1994 and 1999, he was the quality control manager for Azzarelli Construction and performed quality control duties for two asphalt plants.  From 1999 to 2002, he was a senior staff engineer with Testing Services Corporation where he supervised asphalt and aggregate laboratory and the Motor Fuel tax work.  It appears [REDACTED] joined ECMTS upon its formation and currently schedules and supervises technician work, prepares engineering summaries, and performs field testing.  He is a licensed professional engineer and holds an Associate Science degree from Lakeland College and a Bachelor of Science degree in science from the University of Illinois.  

According to the firm’s March 2004 DBE application, [REDACTED] assists [REDACTED] with estimating and bidding, and marketing and sales.  He also manages field/production operations.
You stated on page 11 of your rebuttal letter:

[REDACTED] has delegated her company’s laboratory responsibilities to [REDACTED], an employee . . . [and] delegated engineering and some daily responsibilities to [REDACTED], an employee.  [REDACTED] has complete and total authority to revoke those authorities.  She alone has the power to hire, fire, promote, and lay-off any and every employee, including her husband. . . . She alone exercise control over the corporation.

Lastly, you cite various factors which you allege prove [REDACTED]’s control of the firm.  These include her 1) selecting the firm’s bank, 2) creating the payroll and business accounts, 3) her sole authority to sign checks and make withdrawals from the promissory note, 4) dealing with the union’s business agent for her company’s workers, 5) authority to hire and discipline employees, and 6) authority to hire the firm’s legal counsel.

Based on the record evidence, [REDACTED] has not met her burden of poof in establishing control of the firm as required by §26.71 of the Regulation.  [REDACTED], a non-disadvantaged individual, is the person relied upon to perform crucial firm activities and is present at the business on a daily basis.  With his involvement in the key aspects of the firm and [REDACTED] absence on a daily basis, [REDACTED] appears to possess disproportionate control the firm.  [REDACTED]’s ability to oversee the direction of its activities and exercise control as required by the Department’s Regulation is clearly inhibited.  The Department disagrees with your assertion that as long as [REDACTED] is aware and understands the firm’s activities employment needs, and worksite requirements, she is able to make proper decisions in complete control of the company.  The focus of the Regulation is on “actual” control of the firm by the disadvantaged individual which includes technical competence and experience directly related to the type of business as well as direct involvement in its activities.  [REDACTED] appears to lack these characteristics which she would need to support her claim of control of ECMTS as required by the Department’s Regulation §26.71(g) which states in part, that: 

a disadvantaged owner(s) must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

Substantial evidence thus supports IDOT’s conclusion that [REDACTED] does not have control of ECMTS as required by the Regulation. 

OTHER ISSUES

1.  You devote several sections in your rebuttal letter to the claim that [REDACTED] meets the socially and economically disadvantaged and ownership requirements of the Regulation.  You cite several examples to show that 1) [REDACTED] is presumptively socially and economically disadvantaged and 2) that she made a substantial contribution to acquire her ownership interest in the firm.  While both elements are required under the Department’s Regulation, [REDACTED]’s disadvantaged status and ownership in the firm was not questioned by IDOT and did not form the basis for its denial decision.  Instead, IDOT denied the firm DBE certification based on the issue of control and that decision is supported by substantial record evidence.    

2.  On page 11 of your rebuttal letter, you argue that IDOT’s investigation did not examine [REDACTED]’s disadvantaged status which you allege is based on his limited means growing up.  The firm’s DBE application indicates that [REDACTED] is a Caucasian male.  As such, he is not a member of a presumptive groups as defined under the Department’s Regulation §26.61 and therefore, must establish that he is a socially and economically disadvantaged individual by a preponderance of the evidence.  Although you attached to your rebuttal letter, an affidavit and brief autobiography from [REDACTED] attesting to the challenges he experienced growing up in poverty, Appendix E to the Regulation requires an additional showing of disadvantaged status.  For instance, to prove social disadvantage, [REDACTED] must establish that a) at least one distinguishing feature has contributed to his disadvantage not common to individuals who are not socially disadvantaged, b) his personal experiences of substantial and chronic social disadvantage in American society, and c) a negative impact on entry into or advancement in the business world because of the disadvantage.  Factors used in evaluating a person’s claim to being socially disadvantaged include one’s access to institutes of higher education, unequal treatment in employment, and business history.  In addition to social disadvantage, a person must prove he or she is economically disadvantaged.  The factors used in making this determination are also found in Appendix E of the Department’s Regulation.  There is no evidence in the record that the firm’s DBE application was based on [REDACTED]’s alleged disadvantaged characteristics in addition to [REDACTED]’s.  

3.  The Department’s Regulation specifies the steps recipients must take when processing DBE applications.  You alleged that the firm clearly met all the guidelines for DBE certification and refused to “conduct a rational, reasonable investigation.”  A similar statement was made on page 17 of your rebuttal letter which states: IDOT “misstated that extent of their investigation, and in fact, failed to check with any employees, client[s], bank representative, or former client[s].”  You also stated on pages 17-18:

The only conclusion is that IDOT simply made up facts, which are not supported by the evidence. . . .ECM provided IDOT with the names of many individuals, including outside lawyers, account[ants], insurance individuals, and clients.  Not one individual with personal knowledge of the actual workings of ECM, was ever contacted by IDOT, not even the ECM employees.  . . . Had any reasonable person actually reviewed the history, facts, circumstances, and events which surround this company, IDOT would have granted DBE certification. . . . 

There is nothing in the record to support your argument that IDOT refused to conduct a rational, reasonable investigation.  [REDACTED] submitted her application which IDOT duly processed.  
IDOT also appears to have conformed to the requirements of the Regulation when it conducted its May 13, 2004 on-site visit and interviewed [REDACTED] since she is firm’s principal.  While outside individuals, such as lawyers, accountants, clients, etc., may submit supporting documentation attesting to factors relevant to the certification process, as stated in the Regulation §26.61(a), it is the socially and economically disadvantaged owner who bears the burden of proof.  

In summary, the information provided cumulatively supports a conclusion that ECMTS does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
       
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 

cc: Congressman Jerry Weller, U.S. House of Representatives
      IDOT

