March 7, 2005 

CERTIFIED MAIL
RETURN RECEIPT REQUESTED 
 
Reference Number:  05-0024

[REDACTED], CEO
greatBIGcolor, Inc. 
6340-A East 58th Avenue
Commerce City, CO 80022 

Dear [REDACTED]: 

This is in response to the appeal that you filed on behalf of your firm, greatBIGcolor, Inc. (“GBC”).  We have carefully reviewed the material from the Colorado Department of Transportation (“CDOT”) as well as the information you submitted, and have concluded that the denial of GBC’s certification as an eligible DBE under criteria set forth in 49 C.F.R. Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports CDOT’s conclusion that you do not possess actual control of GBC as required by the Department’s Regulation.

The specific reasons for the denial of your appeal include the following:

ACTUAL CONTROL

The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  
The Regulation at §26.71(e) requires that the disadvantaged owner possess the power to control day-to-day and major decisions of their firms in critical matters.  Non-disadvantaged persons may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.
The Regulation §26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 
Under the Regulation at §26.71(i), you may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.  You may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm.  In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and economically disadvantaged individual now controls it, you may consider a difference between the remuneration of the former and current controller of the firm as a factor in determining who controls the firm, particularly when the non-disadvantaged individual remains involved with the firm and continues to receive greater compensation than the disadvantaged individual. 
The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating. 
According to the Regulation at §26.71(k) in part, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
1.  GBC is a large scale printing firm.  Your résumé indicates that before becoming Chief Executive Officer of the firm, you were a registered nurse with Meridia Health Systems in Ohio for three years.   From August 1993 to November 1999, you were an intensive care unit nurse with NI Health Care Services.  You also worked as an outreach nurse for Mt. Carmel Medical Center and various hospitals.  From August 1977 to July 1978, you were co-director of the Mission of Friendship where you started Montessori education learning centers in remote villages.  You also worked as an employment counselor for American Business Center in Pennsylvania from May 1970 to October 1975, and as a Medicare claims processor from July 1968 to May 1970.  Between  July 1966 to July 1968, you worked in San Jose, California as a Montessori School teacher.  You hold an Associate’s Degree in applied science and a teaching certificate.  

Under the Regulation §26.71(g), a disadvantaged owner must have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  Although it appears you possess an understanding of the firm’s activities and assist in coordinating sales, there is no indication that you have specific experience in large scale printing, nor is there any indication that you possess technical competence and experience in order to operate the firm’s printing equipment.  Under the Regulation, such knowledge is essential in order to intelligently and critically evaluate information presented by other participants in the firm and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Furthermore, your training and work experience appears to be primarily limited to sales, nursing, and education.  While your sales efforts may well be, as you allege, critical aspects of the firm’s success, this is insufficient to demonstrate control under the Regulation §26.71(g).  

2.  According to the firm’s DBE certification application, you are the 60 percent owner of GBC, a firm established in 1998.  Your non-disadvantaged husband, [REDACTED] and your non-disadvantaged son [REDACTED], own the remaining 10 percent and 30 percent of the firm, respectively.  [REDACTED] is the firm’s president and [REDACTED] serves as Administrative Officer of the firm.  The application indicates that you were appointed Chief Executive Officer of GBC in December 2000 while both [REDACTED] and [REDACTED] have served in their posts since the firm’s establishment.  You stated in your November 5, 2004, rebuttal letter:   

The Articles of Incorporation of GBC do require "the affirmative vote of the majority of its Directors" to act as the Board of Directors. In actuality, we have had one Board meeting a year for the six years the corporation has been in existence. During that time, every one of my proposals were received and agreed upon by the two other board members (my son and husband.) Furthermore, we had hours of discussions prior to the board meetings regarding every proposal and decision that was ever offered at the board meeting.  Board meeting minutes reflect only the "official -for the record" decisions.  Never once was there, in practice, a decision made that was not my decision.  Every decision made was one that either I proposed or wholeheartedly agreed with and supported.  And frankly, for any major decision I make, I would be foolish not toconsult my Board for their informed advice just as President Bush wouldn't consider making a major decision without the input of his advisors. DBE certification is predicated on the disadvantaged member's decisions directing the Company, and I assure you that I've either made or completely agreed with every decision that has led to GBC’s growth.

The firm’s bylaws require a majority of directors present at meetings at which a quorum is present.  Since the firm is comprised of three directors, you must have the consent of at least one non-disadvantaged individuals in order to transact business at board meetings.  This is contrary to the Department’s Regulation at §26.71(d) which requires that a socially and economically disadvantaged owner must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions on matters of management, policy, and operations.    

The record indicates that you live in Arizona while the business is operated from Colorado. You explain in your rebuttal letter how you control the firm’s operations.  You stated:

The use of the term "operation of the firm" in the context of the [Regulation §26.71(e)] does not mean the actual "production function" of GBC.  On the contrary, the operation of the firm means the leadership functions that most contribute to the viability and growth of the firm.  I am the one person in the firm that is responsible for the viability and growth of GBC.  The Company can easily recruit another person responsible for the manufacturing of our products.  The Company can find any number of people who have had experience much like [REDACTED]'s with the printing equipment to run the day-to-day production management.  My role, however, has been sales and marketing of our products.  I have personally made the initial contact with every major client that the Company has, and negotiated or approved every sales contract.  Humbly speaking, it takes a unique personality and a person willing to work more than 12 hours a day everyday to develop customer relationships and to sell our products.  My sales are the highest in the Company by a factor of at least two or three among all other sales people.  Again, very humbly speaking, I am sine qua non to the Company; without me, there would be no GBC! I'd say that puts me squarely as the most responsible person in the Company. For that reason, the Company has purchased a "key man insurance" policy on me. . . . 

Evidently [CDOT] doesn't understand that GBC employs the latest communications technologies that allow constant dialog between the two sites. In fact, when I travel to Denver (about twice a month,) I find that I'm less capable of making immediate and broad-based contacts with the staff than I am when communicating from my office in Phoenix.  We employ video-based instant messaging, dedicated always-on phone lines, high-speed fax transmission, and Company supported immediate cell phone connections (walkie-talkie type capability) with all administrative staff members. There is absolutely no disadvantage for my living in Arizona.  I have immediate access to all Company information and can make any instant decision from my Phoenix office that I could in Commerce City. In fact, I can make better decisions from Phoenix because I can isolate myself from petty interruptions whenever I choose.  The argument that I'm not "on-site" is weak and without foundation.  Besides, regardless where I reside, I frequently travel to develop business opportunities with high-profile clients. That's probably the most important the role of a CEO.  The judgments made by CDOT in rendering the determination not to certify GBC as a DBE lack understanding of our Company and my roles.  Yes, we are a family business.  But as is the case with all families and family businesses, one member has to be the predominant decision maker; one person has to break the ties and deadlocks; one person has to assume the leadership role.  That person at GBC is me. And that equates to "controlling the business."

The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a  disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  Although you claim that you are in constant contact with the firm, it appears that you rely on others to perform the firm activities during your absence.  Generally, absentee owners cannot be considered to control the firm’s activities under the Regulation.  Furthermore, the managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.  You have not satisfied your burden of proof in demonstrating that you actually exercise control over the firm’s day-to-day operations.

3.  [REDACTED] supervises the firm’s production and operations.  He is listed in the firm’s DBE certification application as sharing responsibility with you and [REDACTED] for financial decisions, negotiating contracts, purchasing major equipment, signing company checks, and making financial transactions.  His résumé indicates that he has served as President of GBC since 1998 and is responsible for day-to-day production.  He oversees scheduling, printing, finishing, and shipping.  He also hires production employees and assists in strategic decision making.  From February 1996 to April 1998, he was a Regional Manager for Idanit USA, Inc., where he sold large format digital ink-jet printers and was responsible for sales.  From January 1995 to February 1996, he worked at National Business Media, Inc. as an account manager and trade show manager where he sold advertising space and managed support staff for magazine and trades shows.  Prior to this, he owned and operated his own marketing and advertising business and worked as an advertising account executive for a college newspaper.  [REDACTED] holds a Bachelor of Arts degree in English/Communications.  

Your husband, [REDACTED], also a non-disadvantaged individual, has been involved in the firm since 2000 as its Chief Administrative Officer.  At GBC, he handles, oversees, and offers advice on legal, human resources, financial, and day-to-day administrative issues.  He also takes part in decisions regarding the strategic direction of the firm, purchasing of major equipment, and placement of staff.  From 2000 to 2002, he was a consultant to Success Solutions, Inc., a human assets consulting firm and worked in a similar capacity with Murro Consulting, as its Vice President from 1999 to 2000.  From 1997 to 1999, he was the senior manager for organizational development with Motorola’s Space and Systems Technology Group.  From 1992 to 1997, he was a manger of human resources development for ISK Biosciences Corporation and a consultant for Performance Improvement Group, Inc. from 1991 to 1992.  Prior to this, he served in various other human resources/training and development staff positions.  [REDACTED] holds an MS degree in organizational development, and a Bachelor of Arts Degree in psychology.  

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  It appears that your husband and son are responsible for key aspects of the firm’s operations.  Specifically, your son appears to have the technical expertise in large format printing.  Without their input and assistance, you could not operate the business on your own within the meaning of the Department’s Regulation.  With their operating the crucial aspects of the firm, your ability to oversee the direction of its activities and exercise control as required by the Department’s Regulation §26.71 is clearly inhibited.  

3.  According to CDOT’s September 17, 2004, on-site evaluation, [REDACTED] was the highest paid person in the firm.  The record contains a breakdown of salary as of July 1, 2004 which shows that [REDACTED], [REDACTED], (the firm’s Controller), and [REDACTED], (Arts Department Manager) received a higher annual salary than you.   You stated in your November 5, 2004, rebuttal letter:

The fact that [REDACTED]'s salary was increased to $125,000.00 from $70,000.00 while I maintain a salary of $60,000.00 has nothing to do with Company control or relative importance as was suggested by CDOT.  In fact, I gave my son an increase because he is in the process of building a home for his family and my grandchildren.  On the other hand, my husband and I have had a blessed life and can live very comfortably on our combined salary of $110,000.  Our needs are modest.  The CDOT certification investigator misinterpreted the disparity of salaries as an issue of "relative importance" instead of one of unselfish love.

A firm’s President generally receives greater compensation than the firm’s employees, regardless of experience and skill level.  It appears that by choice, you receive less remuneration than other officers and employees at the firm.  This is inconsistent with the Regulation at §26.69(c) which requires that the disadvantaged owner enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests.  

Substantial evidence, therefore, supports CDOT’s conclusion that you lack control of the firm as required by the Department’s Regulation.    

In summary, the information provided cumulatively supports a conclusion that GBC does not meet the criteria as required for DBE certification under 49 C.F.R. Part 26.  The company is, therefore, ineligible to participate as a DBE on CDOT’s Federal financially assisted projects. This determination is administratively final as of the date of this correspondence. 
                            
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc: CDOT

