February 9, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Reference No.:05-0034

David E. Guymon, Esquire
Flynn & Guymon
23 Public Square, Suite 440
Belleville, IL 62220

Dear Mr. Guymon:

This is in response to the appeal you filed on behalf of your client, [REDACTED] of Custom Fabrication and Coatings, Inc. (Custom Fabrication and Coating).  We have carefully reviewed the material from the Illinois Department of Transportation (IDOT), as well as that you submitted, and have concluded that the denial of Custom Fabrication and Coating as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports IDOT’s conclusion that the socially and economically disadvantaged owner does not have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operation.

The appeal is also denied based upon our determination that substantial record evidence supports IDOT’s conclusion that Custom Fabrication and Coating is not an independent business as required by the Department’s Regulation.

The specific reason for the denial of your appeal is as follows:

49 CFR Part 26§26.71 (a) states “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”

(b) Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.

1. In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources. 

(d) The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.

(e) Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.

(g) The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

The record reveals that Custom Fabrication and Coating is seeking certification in the Construction Services categories of painting (bridge), painting (misc.), sand blasting and sheet metal.  According to the record information, IDOT denied the firm DBE certification in these areas primarily because the owner did not have any experience in the requested categories and that IDOT does not have a category for sheet metal fabrication. According to the record information, [REDACTED] is the sole owner of this firm.  The firm was established and incorporated on April 25, 2003 with a $500 investment from your personal funds.  According to [REDACTED]’s résumé as owner/president, she is responsible for management responsibilities in all shop operations and sales focusing on the industrial markets and specializing in sheet metal fabrication and painting objects.  Her résumé states that the firm has the capability of using shared space with Stripmasters for blasting and painting projects done onsite.  Her résumé also reveals that from December 1998 to present, she is the Office/Manager/Bookkeeper/Secretary for Stripmasters of Illinois, Inc. Her responsibilities in this position are management and sales, hiring and training office staff, setting up all financial reporting, taxes and payroll.  From 1998 to present, she is employed with Carron’s Auto & Truck Repair, Ltd., where she is the Office Manager/Bookkeeper/Secretary.  Her duties and responsibilities are similar to those with Stripmasters of Illinois, Inc.  From 1983-1988, she was employed by St. Elizabeth’s Hospital as a Registered Nurse.  From 1980-1983, she was employed as a Registered Nurse at Cardinal Glennon Children’s Hospital. 

A review of the socially and economically disadvantaged owner’s qualifications revealed that her experience and qualifications are primarily in the area of office management.  According to the Regulations, generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

Your letter of rebuttal stated that “49 CFR Part 26.71(d) states that the socially and economically disadvantaged owner must possess the power to direct and cause the direction of the management and policies of the firm and to make day-to-day, as well as long-term decisions on matters of management, policy and operations.  [REDACTED] is not only the president of Custom, but she is in charge of bookwork, sales, marketing, invoicing, soliciting work, reading blueprints and painting metal.  [REDACTED] is intimately involved in Custom’s day-to-day operations and, as its president, is responsible for making long-term decisions on matters of management, policy and operations.  49 CFR Sec. 26.71(e) states that individuals who are not socially and economically disadvantaged may be involved in a DBE  firm as owners, managers, employees, stockholders, officers, and/or directors, but such individuals must not possess or exercise the power to control the firm or be disproportionately responsible for the operation of the firm.   As stated previously, [REDACTED] is the president of Custom.  As such, she alone has the power to control and operate the potential DBE firm.  49 CFR Sec. 26.71(g) states that socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owner is not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  Socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Prior to the incorporation of Custom, [REDACTED] spent nearly 15 years working at her husband’s business, Carron’s Auto and Truck Repair (hereinafter referred to as Carron’s’).  It was at this firm that she obtained the managerial and technical competence and experience related to the work that is done at Custom.  As previously stated, [REDACTED] spent substantial time at Carron’s working not only as a secretary, bookkeeper and office manager, but she also spent considerable time working in the shop.  Because of her previous work history at Carron’s, [REDACTED] has general experience in nearly all areas of Custom’s current operations.  Further as president of Custom, she makes decisions concerning the firm’s daily operations, management, and policymaking.”

The record information reveals that [REDACTED]’s son, when he is home from college, and [REDACTED], do the fabrication and painting for the firm.  Since the onsite review, the firm hired [REDACTED], who specializes in bidding and selling fabrication and coating.  He has expertise in analyzing blueprints, specifications and proposals, cost and labor estimates, and starting a new steel fabrication division for his last employer. 

[REDACTED]’s résumé states that he worked for Collins & Hermann from April 2000 to February 2004 where he was employed as Manager of Industrial & Commercial Fabrication, spearheading the start up of a new steel fabrication division within the organization.  From 1999 to April 2000, he was employed by Total Process Corporation as Director of Business Development.  

[REDACTED]’s résumé does not substantiate that she has any experience in metal fabrication or painting. Substantial record information reveals that the socially and economically disadvantaged owner does not possess the technical expertise to perform the critical aspects of the firm’s operations.  The record substantiates that the person with the technical expertise to perform the critical aspects of the firm’s operation is [REDACTED].

§26.71(b) “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.”

(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.

 According to the record, [REDACTED] stated during the onsite review that she obtained her experience by helping her husband do truck body repair and being around this type of work.  According to the onsite review report, when the phone number listed on the application was dialed, [REDACTED] answered “Carrons” which is not the firm’s name, but the name of her husband’s firms.  During the several times the analyst called, [REDACTED] answered “Carrons” or “Carrons Auto Repair”.  The onsite review was conducted at the business address of [REDACTED]’s husband’s business located at 1107 22nd Street, Granite City, Illinois.  [REDACTED]’s office is in her home in [REDACTED].  The work is being done at the address where her husband’s business is located.  She leases 5200 square feet of space along with the equipment she uses since her husband no longer uses it.  It is important to note that the lease with Carron’s Truck Repair is for 1 year at $800.00 per month does not specify the terms of the pieces of equipment she is leasing.  According to the onsite review report, the lease does include painting and fabrication equipment at the 1107 22nd Street address.  The firm owns a drill press.  According to your list of 26 customers, the firm does business with Carron’s Truck Repair and Stripmasters of Illinois, both firms owned by [REDACTED]’s spouse. 

Your letter of rebuttal states that “Specifically, 49 CFR Sec. 26.71(b) states that only an independent business may be certified as a DBE.  To wit, an independent business is one which does not depend on its relationship with another firm or firms, Custom’s viability is not dependent on its relationship with another firm or firms.”

Substantial record supports IDOT’s determination that Custom Fabrication and Coatings, Inc. is not an independent business as required by the Department’s Regulation.  

§26.71(j) states “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.”  According to the record, [REDACTED] is the Office/Manager/Bookkeeper/Secretary for Stripmasters of Illinois, Inc. and Carron’s Auto and Truck Repair.  We agree with IDOT that it is difficult for [REDACTED] to devote fulltime to her business while working in the two firms owned by her husband.  This type of arrangement is inconsistent with the intent of the Department’s Regulation.

In summary, the information provided cumulatively supports a conclusion that Custom Fabrication and Coatings, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief 
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc:        IDOT

