CORRECTED LETTER 
February 14, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Reference No.:05-0037
 
[REDACTED]
President
BCM Trucking, Inc.
1234 South Liberty Pike
Liberty, IN 47353

Dear [REDACTED]:

This is in response to the appeal you filed on behalf of your firm, BCM Trucking, Inc. (BCM Trucking).  We have carefully reviewed the material from the Indiana Department of Administration (INDOA) as well as that you submitted, and have concluded that the denial of BCM Trucking certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports INDOA’s conclusion that the contribution of capital or expertise to acquire ownership interest in the firm by the disadvantaged owner was not real, substantial and continuing. 

The specific reason for the denial of your appeal is as follows:

1) The Regulation also provides that the contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real, substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.

§26.69(e) “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee. ”                                                                                                                                                     

(h)(1) state “you must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interest in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is - 

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of the firm;

(ii) Involved in the same or a similar line of business; or

(iii) Engaged in an ongoing business relationship with the firm, for which the individual is seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that –

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and 

(ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.”

The record reveals that BCM Trucking is involved in hauling materials to and from job sites.  The firm was incorporated in July, 2004.  The firm was initially started in 1999 by [REDACTED] as a sole proprietorship.  He operated this business which bears his initials for 5 years.  According to the record you acquired your 51% ownership interest on July 30, 2004 for $51.00. [REDACTED] is the 49% owner.  According to the record, the equipment 1987 tri-axle Dump truck and the 1991 Mack tri-axle dump truck is in the name of [REDACTED].  According to your DBE application the current value of the equipment is $35,000.  There appears to be a disparity between your investment and that of the non-disadvantaged 49% owner.

Your letter of rebuttal states that “I have included the estimated worth of the two tri-axle dump trucks that I received half interest in on my applications statement.  I am currently not liable for the repayment and neither is the corporation because they are currently still in the previous owner’s name.”  You further stated that “The previous company mentioned above did operate for 5 continuous years as a sole proprietorship business.  The main contractor in the past 3 years for the business was Culy Construction.  In the spring of 2004, Culy Construction offered the previous sole owner a full-time supervisor position.  He continued to operate the company and obtain[ed] his supervisor position until July 2004.  The contractor listed above had a gentleman’s verbal agreement to keep the trucks busy with the willingness of [REDACTED] working for him.  Unfortunately, after honoring his portion of the agreement and the contractor not, trying to hold his supervisor position and running the daily operations of BCM Trucking was not feasible.  The opportunity arose for me to purchase into the company and be in control of the day-to-day operations or the business would have to be closed.  Due to large investments of time and learning cost, that was not an option I elected to do.  I with that in mind purchased my percentage of the stock and incorporated the business.  [REDACTED] also purchased a percentage of the stock from the corporation and the trucks were left in his name due to trying to obtain funding to purchase newer equipment (trucks) the names were left alone with anticipation that they were going to be sold.  That was not an issue at the time.”

We agree with INDOA’s determination that the contribution of capital or expertise by the socially and economically disadvantaged owner to acquire her ownership interests was not real, substantial and continuing.  Specifically, the 49% non-disadvantaged owner’s investment far exceeds that of the socially and economically disadvantaged owner.  An argument could also be made of the firm’s gross receipt for the previous three years when the firm was a sole proprietorship.  A comparison of the firm’s gross receipt for the previous three years versus your investment would also lead one to conclude that an investment of $51 for 51% of an establish firm can not be considered real, substantial and continuing.  This arrangement is contrary to the intent of the Department’s DBE Regulation.  Our decision is based upon substantial record information which supports the INDOA’s conclusion. 

2) 49 CFR Part 26§26.71 (a) states “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”

(b) Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.

1. In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources. 

(d) The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.

(e) Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.   Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.

(g) The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

The record reveals that as the President of BCM, Trucking that you are responsible for estimating and bidding, negotiating contracts, office management, marketing and sales.  You share the following duties and responsibilities with [REDACTED], Vice President and the 49% non-Disadvantaged owner: Financial decisions, hiring/firing of management personnel, purchasing of major equipment, authorized to sign company checks (for any, purpose), and authorized to make financial transactions.  [REDACTED] is the Field/Production Operations Supervisor.

According to your résumé you indicate that “I have filled the duties of office manager for a tri-axle dump truck company for the past three years.  I have filed receipts and documents, kept monthly expense logs, completed IFTA fuel tax certificates, sent faxes, dispatched work, aided in the decisions of hiring and firing employees, figured hours and wrote payroll checks, completely responsible for accounts receivable and payable, as well as paying other office/home expenses.” You also worked the front desk at a dentist office for nine years, answering phones, taking payments, scheduling appointments, billing and etc.  According to the record, you also worked as a dental assistant for five of the nine years with the dentist office.

[REDACTED], the non-disadvantaged owner is the person who possesses the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  [REDACTED] has twelve years experience driving trucks and has also owned and operated his own trucking company for five years.

A review of your qualifications revealed that your experience and qualifications are primarily in the area of office management.  According to the Regulations, generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

Your letter of rebuttal stated that “My résumé had a background education history in Dental and Computer classes from 14 years ago.  I do not recall being asked how long I have been involved with the current industry.  I have been involved since the spring of 2002.  No, to date I do not have a CDL, but I am in the process of obtaining that.  Fortunately, not holding a CDL does not mean you legally own a trucking company or means that you cannot control one.  Holding a CDL permits you to drive the equipment owned by the corporation, not to own the corporation, it is for driving.”  We agree with INDOA’s conclusion that the socially and economically disadvantaged owner does not possesses the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.

OTHER

§26.71(c) states “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual from making any business decision of the firm.”

The company bylaws state under Article III, section 6, entitled Quorum. “A majority of the number of directors fixed by Section 2 of this Article III shall constitute a quorum for the transaction of business at any meeting of the Board of Directors, but less than such majority if present at a meeting, a majority of the directors present may adjourn the meeting from time to time without further notice.”  We agree with INDOA’s conclusion that the socially and economically disadvantaged owner can not make any management decisions without the cooperation of the non-disadvantaged owner’s cooperation.  Your letter of rebuttal states “The bylaws were misstated and have been revamped and are on file with the Secretary of the State of Indiana.  I am sending you a copy of these.”  INDOA’s conclusion is supported by substantial record evidence.

In summary, the information provided cumulatively supports a conclusion that BCM Trucking, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on INDOA’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief 
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc:        INDOA

