March 16, 2005 

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Reference No.: 05-0038

Michelle M. McKinnon, Esquire
Liebmann, Conway, Olejniczak & Jerry, S.C.
Attorneys & Counselors-at-Law
231 South Adams Street 
P. O. Box 23200 
Green Bay, Wisconsin 54305-3200 

Dear Ms. McKinnon:

This is in response to the appeal you filed on behalf of your client, [REDACTED], President of Hard Rock Sawing & Drilling Specialists Company (Hard Rock) against the denial of Disadvantaged Business Enterprise certification by the Wisconsin Department of Transportation (WisDOT).  We have carefully reviewed the material from the WisDOT as well as the information you submitted, and have concluded that the denial of Hard Rock’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Parts 23 and 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports WisDOT’s conclusion that the contribution of capital or expertise to acquire ownership interest in the firm by the socially and economically disadvantaged owner was not real and substantial. 

How are burdens of proof allocated in the certification process?  The Regulation provides that firms seeking DBE certification has the burden of demonstrating to the recipient, that they meet the requirements of the regulation for group members, individual disadvantage, business size, ownership, and control, by a preponderance of the evidence (more likely than not).  In reviewing all facts of the record, this office has concluded that Hard Rock failed to meet its burden of proof, by a preponderance of the evidence, with regards to the contributions of capital or expertise requirements of the Department’s DBE Regulation.

The specific reasons for the denial of your appeal include the following:

1. §26.69(c) states “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements. 

(e) The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.

According to the record, Hard Rock is a concrete sawing and drilling contractor.  The firm was established on January 30, 2004 by [REDACTED].  On April 30, 2004, Hard Rock Company of Wisconsin was purchased from [REDACTED], [REDACTED]’s Brother-in-Law at the purchase price of $793,000.00.  According to the record, the transaction was consummated with a $500,000.00 loan from SBA on April 4, 2004 and three promissory notes totaling $305,000.00 to be held by the previous owners.  WisDOT contends that the socially and economically disadvantaged owner claims that she invested $125,000.00 cash from her personal resources as part of her initial investment.  However, the record substantiates that the owner provided conflicting answers as to the source of her contribution of capital.  

According to the Financing and Closing Statement for Hard Rock Sawing & Drilling Specialists Company and Hard Rock Company of Wisconsin, dated April 30, 2004, the purchase price was $798,000.00 less seller financing of $245,000.00 and an additional seller financing of $60,000.00, which left a balance of $488,000.00.  The $500,000.00 SBA term loan and the $125,000.00 borrower’s equity totaled $625,000.00.  After the disbursement of funds, a total of $124,816.00 in undisbursed funds remained.  Article II of the Asset Purchase Agreement also contains a breakdown of how the buyer is to pay the sellers.  It is also important to note that both [REDACTED] and her husband, [REDACTED], non-disadvantaged, are guarantors on the SBA Loan.  According to the Commercial Loan statement from the Wisconsin Business Bank, the loan payments will be deducted from the firm’s commercial account.  We agree with WisDOT that the contributions of capital or expertise by the socially and economically disadvantaged owner to acquire her ownership interests must be real and substantial.  Record evidence substantiates that the socially and economically disadvantaged owner did not make a real and substantial contribution to acquire her ownership interest.  In addition, there exists three promissory notes with the previous owners which is contrary to the intent of the Department’s DBE Regulation.

Your letter of rebuttal states “Hard Rock Sawing ultimately purchased the assets of HRC for the price of $793,000.00.  At the time of closing, Wisconsin Business Bank (n/k/a Heartland Bank) required [REDACTED] to inject $125,000.00 of her own funds into the purchase price.  [REDACTED] did so, and the contribution is evidenced in the Financing & Closing Statement enclosed…The remaining loans were paid through business loans and other seller financing in which [REDACTED] is a personal guarantor…In the first appeal letter submitted to [REDACTED], we inaccurately represented that the funds were received by [REDACTED] from a divorce proceeding between [REDACTED] and her former husband.  We later learned that was not the case.  Instead, as testified by [REDACTED] during the hearing on October 6, 2004, the $125,000.00 came from three sources: (1) from domestic-type work she performed for a neighbor while living in Southeastern Wisconsin; (2) from tax returns she received by submitting amended tax returns for prior years in which she was married to her first husband; and (3) from a personal loan she received from her sister.  This money accumulated until [REDACTED] had the opportunity to invest on her own business, Hard Rock Sawing.   The Board questioned [REDACTED] at length regarding the source of funds, and [REDACTED] answered the inquiries to the best of her ability.  Unfortunately, due to circumstances outside [REDACTED]’s control (such as acrimonious divorce from her former spouse, moving her home and family, and the repercussions suffered from inaccurate tax returns filed by [REDACTED]’s former husband without her knowledge) many of the paper records documenting the source of the funding are simply unavailable at this time.”

Your letter further states that, In the comments published by the Department of Transportation in support of the DBE final rule, the Department stated the following:

[I]f the money that one invests in a company is really one’s own, it does not matter whether it comes from the sweat of one’s brow, a bank loan, a gift or inheritance, or hitting the lottery.  As long as there are sufficient safeguards in place to protect against fronts – and we believe the rule provided them – the origin of the assets is unimportant.

64 F.R. 5096, 5119.  Because the source of the contribution is unimportant (at least in the eyes of the Department), the confusion surrounding the source of part of the contribution is simply not enough to deny certification.  Other than the “differing answers” provided by [REDACTED], the Board did not cite to any evidence that the financial contribution came from any other source so as not to be counted toward [REDACTED]’s personal contribution.  Nor has the Board suggested that [REDACTED]’s ownership is a “front” for some non-minority owner.

The Department’s Regulation at 49 CFR Part 26§26.69(e) states, “The contributions of capital or expertise, by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render the firm ineligible, even if the debtor’s ownership interest is security for the loan.”  We are concerned about the fact that the owner has provided differing accounts as to the source of her financial contribution toward her ownership interest.  Nevertheless, you have failed to demonstrate to us by clear and convincing evidence that the disadvantaged owner has satisfied the requirements of §26.69 (c) and (e) as required by the Department’s DBE Regulation.  Specifically, the SBA loan is not in question.  However, the three promissory notes with the previous owner are problematic in addition to the source of the socially and economically disadvantaged owner’s contribution of capital toward her ownership interest.

In summary, the information provided cumulatively supports a conclusion that Hard Rock does not meet the criteria as required for DBE certification under 49 CFR Parts 23 and 26.  The company is, therefore, ineligible to participate as a DBE on WisDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
                                
Sincerely,

Joseph E. Austin, Chief 
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc:  WISDOT

