June 10, 2005

CERTIFIED MAIL
RETURNED RECEIPT REQUESTED

Reference No.: 05-0041

Mr. Kernion T. Schafer, CPA
Managing Member
The Schafer Group, Ltd.
701 Aurora Avenue, Suite #B
Metairie, LA  70005

Dear Mr. Schafer:

This is in response to the appeal filed on behalf of your client, [REDACTED] of Beverly Industries, Inc. (Beverly Industries).  We have carefully reviewed the material from the Louisiana Department of Transportation and Development (“LDOT&D”), as well as the information you provided, and have concluded that the denial of Beverly Industries' certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence. 

Your appeal is denied based upon a determination that substantial record evidence supports LDOT&D’s conclusion that Beverly Industries is not a "small business concern" as required by the Regulation. 

The specific reason for the denial of the appeal includes the following: 

Under the Regulation §26.5, affiliation has the same meaning the term has in the SBA regulations, 13 CFR part 121.  Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, either directly or indirectly:  (i) One concern controls or has the power to control the other; or (ii) a third party or parties controls or has the power to control both; or (iii) an identity of interest between or among parties exists such that affiliation may be found.  In determining whether affiliation exists, it is necessary to consider all appropriate factors, including common ownership, common management, and contractual relationships.  Affiliates must be considered together in determining whether a concern meets small business size criteria and the statutory cap on the participation of firms in the DBE program. 
The Regulation §26.65 states in part, that in order to be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by Small Business Administration (SBA) standards.  You must apply current SBA business size standard(s) found in 13 CFR Part 121 appropriate to the type(s) of work the firm seeks to perform in DOT—assisted contracts.  Even if it meets the requirements of this section, a firm is not an eligible DBE in any Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as defined by SBA regulations, over the firm’s previous three fiscal years, in excess of $17.42 million.   

According to the firm’s DBE application, [REDACTED] is the sole owner and President of Beverly Industries, a firm established in 1983, involved in the selling and hauling of aggregates and dirt; excavation; and removal of structure obstructions and sub-surface drainage pipe work.  [REDACTED] also co-owns Beverly Construction Company, LLC (“Beverly Construction”) with her husband, [REDACTED], a non-disadvantaged individual.  The record contains unofficial printouts from the Louisiana Secretary of State’s website which indicate that [REDACTED] is also a manager of Beverly Construction; a registered agent of A.J. Phillip, Inc.; a director of Phibev, Inc.; a director and secretary of A.J. Truck Service, Inc., and is also involved in various other limited liability companies.  

1.  LDOT&D’s November 14, 2004 decision was based on the affiliation of Beverly Industries with Beverly Construction and A.J. Truck Service, Inc.  The Department agrees with LDOT&D’s decision that Beverly Construction and A.J. Truck Service, Inc. are affiliates of Beverly Industries.  Beverly Construction, which [REDACTED] co-owns with [REDACTED], is engaged in the same line of work as Beverly Industries and operates at the same address.  According to the DBE application, [REDACTED] is authorized to sign checks in behalf of the Beverly Industries.  Also, according to the DBE application, [REDACTED] also manages Beverly Construction.  You stated in your rebuttal letter that:

Apparently, [LDOT&D] used the combined revenues from Beverly Industries, Inc. and Beverly Construction Company, LLC to make their gross revenue determinations.  I humbly submit that the revenues of Beverly Construction, Co., LLC should not be used in this computation, because [REDACTED] only owns 1 percent of Beverly Construction Company, LLC; 98% of Beverly Construction Company, LLC is owned by other individuals. Beverly Construction Company., LLC is being run by [REDACTED]  I humbly submit that due to the above facts, Beverly Construction Company, LLC should not be combined with Beverly Industries, Inc. for the gross receipt test, as based by Small Business Administration standards. Based on the gross revenues of and daily management needs, [REDACTED] could not manage Beverly Industries, Inc. and Beverly Construction Company, LLC.  

The record evidence reveals that although [REDACTED] possesses only one percent ownership interest in Beverly Construction, an affiliation nevertheless exists between the two companies since [REDACTED] plays a role as the owner/manager for Beverly Construction and therefore, possesses the ability to control or influence the future of this firm.  In addition, the firms share office space located at 1214 River Road, Nine Mile Point, LA.  These factors indicate not only an “identity of interest between or among parties” but common ownership and management as described in §26.65 of the Department’s Regulation.  The relationship between Beverly Industries and the other two firms is thus sufficiently intertwined to support the LDOT&D's finding of affiliation.  

2.  Because LDOT&D properly considered the three firms as affiliates, §26.65 of the Regulation requires that the annual gross receipts of the businesses be combined when determining whether a firm is eligible for the DBE program.  Under the Regulation, any business (and its affiliates) which exceeds an average income of 17.42 million dollars average annual income over a three (3) year period is not considered to be a small business concern for purposes of participating in the Department's DBE Program.  The firm's annual receipts, taken from tax returns for the past three years are as follows:

Beverly Industries            Beverly Construction            A.J. Truck Service  
2003                [REDACTED]             [REDACTED]                         [REDACTED]
2002                [REDACTED]             [REDACTED]                         [REDACTED] 
2001                [REDACTED]             [REDACTED]                         [REDACTED]
TOTAL          [REDACTED]  [REDACTED]                         [REDACTED]      
According to the record evidence, the applicant firm and its affiliates gross annual receipts for the years 2001-2003 were [REDACTED], [REDACTED], and [REDACTED].  Based on this information, the firms’ average gross annual receipts for this period is $20,706,432.  This exceeds the maximum dollar amount specified under the Department’s Regulation and is therefore not considered a ''small business concern."  

You alleged in your rebuttal letter that certain revenues should be excluded from the gross annual receipts calculation.  You stated:
Beverly Industries, Inc. brokered $1,753,679 in trucking revenues in 2004, which was serviced by independent truckers other than employees working for, and with equipment owned by, Beverly Industries, Inc. [REDACTED] believes that most of these revenues should not count in the maximum incomes because the company is only entitled to brokerage fees paid on these transactions. 
Under the Regulation, recipients look to a firm’s gross annual receipts when assessing whether the firm exceeds the threshold limit. Since this amount clearly exceeds the $17.42 million dollar maximum for participation in the Department's DBE Program, substantial evidence supports LDOT&D’s decision that the firm is ineligible under the Department’s Regulation §26.65. 
OTHER ISSUES

As stated above, [REDACTED] is a manager of Beverly Construction, and a director and secretary of A.J. Truck Service, Inc.  Her husband, [REDACTED], a non-disadvantaged individual, works for Beverly Industries.  The time [REDACTED] spends attending to affairs of Beverly Construction, as well as the ability of [REDACTED] to sign checks on behalf of the firm, raises an issue of whether [REDACTED] controls the firm as required by the Regulation §26.71.  The firm’s DBE application indicates that there are also other non-disadvantaged individuals involved with the firm who control various areas of the firm’s management and activities.  Lastly, there is an issue of whether Beverly Industries operates independently from Beverly Construction as required by the Regulation §26.71 given the shared office space of the firms.  However, since these issues were not made a part of LDOT&D’s decision, the Department will not address them in this decision.  

In summary, the information provided supports a conclusion that Beverly Industries does not meet the criteria as required for DBE certification under the Regulation.  The company is therefore, ineligible to participate as a DBE on LDOT&D's Federal financially assisted transportation projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely, 

Joseph E. Austin, Chief                                                                                                   
External Policy & Program Development Division                   
Departmental Office of Civil Rights                                              
cc:  LDOT&D

