 March 15, 2005 

CERTIFIED MAIL
RETURN RECEIPT REQUESTED 
 
Reference No.:  05-0044

[REDACTED]
Broere Trucking, LLC
P.O. Box 110
Lima, MT  59739

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Broere Trucking, LLC
(Broere Trucking).  We have carefully reviewed the material from the Montana Department of Transportation (MTDOT) as well as that submitted by you and have concluded that the denial of  Broere Trucking’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports MTDOT’s conclusion that control by you, the disadvantaged owners, is not real, substantial and continuing as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:

The Regulation at §26.71(d) requires that “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions on matters of management, policy and operations.
The Regulation at §26.71(e) requires that “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation at §26.71(k)(1) states that, a socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members. 
Under the Regulation §26.71 (k)(2) states, “If you cannot determine that the socially and economically disadvantaged owners ‑‑ as distinct from the family as a whole ‑‑ control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
The record indicates that you are the 70% owner, President, Secretary and Treasurer of Broere Trucking, a partnership established in May, 2004, to perform dust control for road and forest fires.  Your husband, [REDACTED], a non-disadvantaged individual, owns the remaining 30% and is the firm’s Vice President and Operating Supervisor.   The Board of Directors consists of you and [REDACTED].

The record reveals that [REDACTED], the non-disadvantaged owner is the individual who has the technical ability and expertise to control the day-to-day activities of Broere Trucking.  Specifically, he is the firms Operating Supervisor and has the required CDL license to drive the water truck.  Furthermore, [REDACTED], is the person relied upon to perform crucial activities of the firm such as operating the water truck and supervision of staff.  It is important to note that, with out [REDACTED]’s expertise and knowledge, it is doubtful that the disadvantaged owner would be able to exercise control of the firm without his input on substantive areas of the firm’s operations.  This conclusion is supported by documents contained in the record such as the DBE application, MTDOT’s on-site evaluation, and résumés of the individuals.

According to the records, during the on-site review, you stated that you manage and monitor administrative functions of the business while [REDACTED] applies his knowledge and skills in the mechanics of the truck as well as in the operation of the equipment.  We have carefully considered your background and expertise as it relates to your ability to control the day-to-day managerial and operational decisions of this type of business. Your résumé and other documents contained in the record indicate that prior to starting Broere Trucking your experience appears to be in insurance and finance.  Specifically, your résumé states that from 2003 – present you are a Personal Lines Retention Specialist, currently working for the Payne Financial Group, where you are responsible for monthly audits, cancellation tracking, account reviews with clients, retention calculations for 26 agents and training.  You were also a Personal Lines Insurance Agent for Payne from 2000 to 2003, where you were responsible for Property and Casualty, Surety, Life and Health Insurance Licenses.  From 1999 to 2000 you were a Barn & Hatchery Manager for the Birch Creek Stables, responsible for exercise, maintenance and feeding of horses, monitoring trout hatchery and ponds.  Prior to that, from 1993 to 1997 you were a Personal Lines Producer, Claims Representative and a Commercial Lines Customer Service Representative for Western States Insurance where your duties included, training, monthly growth goals, business tracking system, coordinating a Claims Management System and organizing meetings.  The record also indicates that you have a B.S. Degree in Business Administration from the University of Montana.

According to MTDOT’s August 17, 2004 on-site review and other documents contained in the record, your duties at Broere Trucking primarily include office and finance management, which are administrative in nature.  Specifically, you are responsible for mail processing, marketing; invoice processing, accounting and following up on bid leads; hiring and firing employees; and negotiating contract execution.  Both you and [REDACTED], share the responsibility in the purchase of major equipment and he has the ability to sign checks and to make financial decisions in behalf of the firm.    Based on the record evidence, it does not appear that you, the disadvantaged owner possess the experience in this type of business beyond the administrative functions.  The regulation clearly requires DBE owners to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations. 

Under the Regulation §26.71(j) states, “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.”
The record reveals that, you are employed full-time with the Payne Financial Group, Inc. as a Personal Lines Retention Specialist.  According to the record information, you spend approximately 15 hours per week with Broere Trucking conducting the office management of the firm.  

In your letter of rebuttal you stated, “I was declined due to the “apparent lack of control.” I have and will continue to make decisions regarding Broere Trucking, L.L.C.  I strongly feel that I have provided sufficient documentation and reasoning as to why I maintain employment for 40 hours per week.  Being a young, new business owner it is necessary to continue working for Payne Financial Group until Broere Trucking is well established.  The start-up expenses were covered by our individual savings account and a commercial loan.”  The Department has consistently held that in demonstrating control, the disadvantaged owner of a participating firm must devote substantial time and attention (during working hours) to the day-to-day activities in which the firm is engaged.  Substantial record evidence supports MTDOT’s determination that the disadvantaged owner does not devote sufficient time and attention to the affairs of the firm in order to be considered as controlling its activities.  We do not believe that this type of absentee ownership meets the requirements of the Department’s Regulation.

In summary, the information provided cumulatively supports a conclusion that Broere Trucking does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MTDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
       
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 

cc:  MTDOT

