CERTIFIED MAIL
RETURN RECEIPT REQUESTED 
 
Reference No.:  05-0047

[REDACTED], President
Elite Professional Cleaning Services, LLC
303 Jack’s Creek Road
Richmond, KY  40475 

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Elite Professional Cleaning Services, LLC (Elite).  We have carefully reviewed the material from the Kentucky Transportation Cabinet (KYTC) as well as that submitted by you and have concluded that the denial of  Elite’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports KYTC’s conclusion that control by you, the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

The record evidence indicates that you are the 51% owner and President and [REDACTED] is the 49% owner of Elite.  Elite’s primary function is cleaning and janitorial work for commercial buildings and was founded in July 2004.   

How are burdens of proof allocated in the certification process?  The Regulation provides that firms seeking DBE certification have the burden of demonstrating to the recipient that they meet the requirements of the regulation for group membership, individual disadvantage, business size, ownership and control by a preponderance of the evidence (more likely than not).  In reviewing all of the facts of record, this office has concluded that Elite has failed to meet its burden of proof by a preponderance of the evidence with regard to whether or not the firm meets the requirements of 49 CFR Part 26.

The specific reasons for the denial of your appeal include the following:

The Regulation at §26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

We have carefully considered your background and expertise with respect to your ability to control day-to-day managerial and operational decisions of a cleaning and janitorial business. The record reveals that your experience and expertise is in the dental field.  Specifically, you have been working in the dental field since 1996 as Dental Assistant and Technician.  According to your résumé you have a B.S in Chemistry from Notre Dame and studied Pre-dental and nutrition and food science at Wayne State University.  You are also certified in X-Ray and CPR and have completed 16 hours continuing dental education for Military Forensic Dentistry.

Additionally, the record reveals that, [REDACTED], the 49% disadvantaged owner has over 17 years of experience in the field of dentistry and has worked as an Expanded Duty Dental Assistant, Dental Assistant and Receptionist.  [REDACTED] also has a B.S. in Biology and a B.S. in Chemistry and attended the Yale School of Medicine.  

According to the résumés of both disadvantaged owners, the record evidence reveals that neither you, nor [REDACTED] have the technical ability and educational background to control the day-to-day critical operations of a professional cleaning and janitorial business.  The regulation clearly requires DBE owners to possess sufficient technical knowledge to enable him/her to control critical day-to-day operational decisions of their businesses.  

Your letter or rebuttal states;

Yes, [REDACTED] and myself have extensive knowledge in the dental field.  This has been our primary income for some time.  However, we, as individuals have been cleaning offices, apartments and some residential.  This was not included because we didn’t think it was necessary.

Under the Regulation §26.71(j), In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part‑time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.
During the onsite review it was stated that the firm had not bidded on any jobs prior to seeking DBE certification.  The record reveals that you currently work for [REDACTED], DMD and the United States Navy Reserve as a Dental Technician.  [REDACTED] is also employed by the Doctor as an Office Manager.  The record also reveals that KYTC had difficulty scheduling the onsite review because of the conflict with your work schedule.

Your letter of rebuttal states;

Since our on-site interview, there has been a change in my employment, [REDACTED].  I have quite my job to devote all my time to our business.  There aren’t any conflicts that could interfere with this.  So if this was an issue, it’s definitely not one now.
The Department has consistently held that in demonstrating control, the disadvantaged owner of a participating firm must devote substantial time and attention (during working hours) to the day-to-day activities in which the firm is engaged.  Substantial record evidence supports KYTC’s determination that the disadvantaged owners do not devote sufficient time and attention to the affairs of the firm in order to be considered as controlling its activities.  This type of absentee ownership does not meet the requirements of the Department’s Regulation.  Since your employment has changed since KYTC issued its denial of Elite’s DBE certification, we cannot consider the change because KYTC has not had an opportunity to evaluate the firm since the change occurred.  
The Department has carefully reviewed the entire record in this matter.  Substantial record evidence supports KYTC decision to deny DBE Certification to Elite.  

In summary, the information provided cumulatively supports a conclusion that Elite does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on KYTC’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
                                
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 

cc:  KYTC

