July 21, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
 
Reference Number:  05-0055

Mr. Antonio R. Franco
Attorney at Law
Piliero, Mazza & Pargament, PLLC
Farragut Square
888 17th Street NW 
Suite #1100
Washington, DC 20006

Dear Attorney Franco:

This is in response to the appeal that you filed on behalf of your client, Acura Technical Services, LLC (“ATS”).  We have carefully reviewed the material from the City and County of Denver (“CCOD”) as well as the information you provided and have concluded that the denial of your client’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner, [REDACTED], has not established that his contribution to acquire his ownership interest in ATS was real, substantial, and continuing within the meaning of the Department’s Regulation.  

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that the firm has not cooperated with CCOD within the meaning of the Department’s Regulation.  

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

The Regulation §26.65 states, in part that, in order to be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined Small Business Administration (SBA) standards.  
The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  
According to the firm’s DBE application, ATS was formed in Arizona in November 2003 by [REDACTED], a disadvantaged individual, to perform geotechnical engineering and construction materials testing.  [ATS established two subsidiary companies (Acura Engineering Colorado, LLC and Acura Engineering Arizona, LLC), which will be discussed in more detail below].  [REDACTED] owns 75 percent of ATS and contributed an initial investment of $750.00.  Compass Business Solutions, LLC (“CBS”), also an Arizona firm, held the remaining 25 percent and contributed $250.00 to acquire its ownership interest.  You stated in your February 28, 2005, rebuttal letter that on April 30, 2004, [REDACTED] purchased CBS' ownership interest in the Company, becoming the sole owner of ATS.  

ATS acquired property and other items belonging to a third firm, Aguirre Engineers, Inc., (“Aguirre”) a Colorado based environmental and geotechnical business owned by CBS, which you describe in your rebuttal letter as follows:  

On or about November 2003, CBS informed ATS that it had acquired . . . Aguirre.  Further, CBS notified ATS that it was not interested in Aguirre's geotechnical business and had purchased Aguirre in order to obtain a license to environmental software. As a result, CBS sought to dispose of certain obligations and equipment CBS obtained when it acquired Aguirre.  . . . [B]ecause ATS is in the business of geotechnical services, and desired to enter the geotechnical market in Colorado, ATS agreed to purchase some of Aguirre's geotechnical equipment, sublease office space that had been leased by Aguirre, and assume the last month of Aguirre's subcontract to perform geotechnical services for DMJM Aviation, Inc. ("DMJM"). In addition, ATS hired several former Aguirre employees (who were terminated by CBS) in order to smoothly transition ATS's performance of the subcontract with DMJM.  Notably, at no time did ATS purchase any ownership interest in Aguirre.  In fact, to the best of the company's knowledge, CBS remains the sole owner of Aguirre. Further, ATS maintains no ties through ownership, contracts, or otherwise to Aguirre.

CCOD stated in its November 15, 2004, DBE certification denial decision that [REDACTED] did not provide acceptable evidence that the consideration he gave to acquire his ownership in ATS was real and substantial.  You alleged in your rebuttal letter that [REDACTED] purchased CBS’ 25 percent interest in ATS for an amount equal to CBS’ initial contribution because “at the time of the transaction ATS had not performed any substantial work that would have increased the Company's value.”  You also alleged that CCOD was confused regarding the purchase of Aguirre’s equipment and assumption of some that firm’s obligations.  You stated:   

. . . [I]n order to enter the geotechnical market in Colorado, ATS agreed to purchase from CBS some of Aguirre's geotechnical equipment, sublease from Aguirre certain office space leased in Colorado, and assume one month of a contract entered into by Aguirre.  However, as set forth below, ATS does not have any continuing ties with Aguirre, nor does the viability of its business depend on another firm.  In fact, all of ATS' transactions with Aguirre and CBS have been at arm's-length.  First, ATS purchased certain of Aguirre's equipment for use in performing geotechnical services.  ATS initially considered leasing the equipment, but instead purchased it outright at fair market value.  . . . Second, ATS assumed Aguirre's lease to rent office space in Colorado. Prior to the assumption of the lease, ATS sublet the space from Aguirre. Also attached are copies of checks evidencing Acura's rent payments, first to the Aguirre, and then to the Landlord.  Third, ATS assumed the last month of Aguirre's subcontract to perform services for DMJM.  DMJM agreed to the assignment based on [REDACTED]s experience and expertise in geotechnical services. Thereafter, ATS drafted a proposal to perform the follow-up work for the contract and DMJM directly awarded the work to ATS. Fourth, during ATS, negotiations with CBS, the Company learned that CBS no longer had any need for Aguirre's employees and intended to terminate their employment.  As a result, ATS extended offers to employ several of Aguirre's former employees, including Aguirre's former owner, [REDACTED].  [REDACTED] serves as a part-time employee performing engineering and marketing services for a nominal salary, which equals roughly $1,024 a month.  

You attached to your rebuttal letter, a bill of sale dated April 30, 2004, from Aguirre to ATS in the amount of $8,207.00, a check in that amount from ATS to Aquirre, and a list of equipment that ATS acquired in the transaction.

The Department will address two issues here – first whether [REDACTED]’s contribution meets the requirements of the Regulation §26.69, and second whether he complied with CCOD’s request for information.  

1.  The record contains [REDACTED]’s November 2, 2004, letter to CCOD which states:  

I approached the new owners of Aguirre and convinced them that we could help each other: them helping me by letting me take over the remaining month of an existing contract and me helping them by taking some of their employees. I also bought some (not all) of their geotechnical equipment. I did not purchase anything other than some equipment and I did not assume anything other than the lease.  Since I was not taking over any of Aguirre's operations, there was no need for financial data changing hands or formal legal documentation.  I added the personnel to my payroll and had a bill of sale for the equipment I purchased and had a new lease for the laboratory space.  I feel that I made a good business decision because my analysis showed that although I wound up with more space than I needed, I did not lose time in finding equipment and setting up a laboratory. . . . 

My legal counsel has advised me that I have no rights to any of Aguirre’s financial information and since I did not purchase any of its operations, my lawyers had not advised me to obtain any of this information.  I have submitted all the paperwork that I do have covering the transaction. If you need these statements of fact in some other more legal form, I am willing to sign an affidavit.

The record contains [REDACTED]’s October 1, 2004, response to the following CCOD question: 

CCOD: Having an investment/contribution of $1000.00 for the purchase of ATS, explain how you were able to enter into a business lease (for the Colorado building) at a rate of $13,000.00 per month.  Explain how you were financially capable of paying this amount of money; where did [the] cash flow come from?

[REDACTED]: ATS was not purchased but was formed with me initially as 75 percent owner and CBS as 25 percent.  The costs to each party being $750.00 and $250.00, respectively.  Earlier this year, I purchased CBS’ 25 percent members in the LLOC and am now sole owner. . . . I assumed one contract and a few employees that Aguirre had in Colorado following their acquisition by others as their purchaser was not interested in the geotechnical portion of the business.  As part of the negotiations, I entered into a lease (see attached updated lease, now directly with the building owner) for the entire building in order to have more control and accessibility to more space projecting my future needs.  I was able to negotiate several months of free rent.  The first lease payments were not made until April 2004.  Over that period, ATS was able to secure the contract at DIA withy DMJM, and bring in other work, in both Colorado and Arizona.  The lease on a small office space in Arizona is minimal in comparison.  You can see from my income statement that we have been able to cover costs based on the projects we have and continue to obtain and make a small profit.  Workload has not increased as much as I had forecasted in Colorado . . . and I am now actively trying to lease the top 2 floors.    

Under the Regulation §26.69(c) and (e), contributions of capital or expertise by a disadvantaged owner to acquire their ownership interest in the firm must be real and substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  It appears that [REDACTED] purchased Aguirre’s equipment, assumed its lease agreement, and hired its employees soon after establishing ATS.  Since this appears to be an acquisition of a substantial portion of Aguirre’s operations, it is unclear whether [REDACTED] established ATS as a DBE with the intention of bringing in the assets and operations of Aguirre, a firm which CCOD alleges graduated from the DBE program.  Although the record contains copies of his checks for $750.00 and $250.00 respectively, from [REDACTED] representing his initial formation of ATS and later purchase of CBS’ share of the firm, (along with a check and listing of equipment obtained from Aguirre), it is not merely a matter, as you alleged, whether [REDACTED] sufficiently bought out CBS’ share of ATS.  To satisfy his burden of proof, [REDACTED] would have to demonstrate that his contributions of capital or expertise to acquire Aguirre’s assets were real, substantial, and continuing within the meaning of the Regulation.  There is no indication in the record or in the reasoning you provided that establishes the source of funds [REDACTED] used to acquire Aguirre.  Substantial record evidence therefore supports CCOD’s conclusion that [REDACTED]’s has not established that his contribution to acquire his ownership interest in ATS was real, substantial, and continuing within the meaning of the Department’s Regulation.  

COOPERATION

The Regulation at §26.73(c) states, in part that, DBE firms and firms seeking DBE certification shall cooperate fully with recipients requests for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.  
2.  The Regulation §26.73(c) provides that DBE firms seeking DBE certification shall cooperate fully with recipients requests for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.  
CCOD indicated in its November 8, 2004, summary of findings and fact (hereafter “November 8, 2004 summary”) that [REDACTED] did not submit as requested copies of tax returns for Aguirre and ATS.  CCOD appears to indicate in its November 8, 2004 summary, that ATS’ 2003 tax returns were not available at the time of its request.  While the Department generally does not view an applicant firm to be obligated to submit tax returns for a firm it does not own; in this case it may be reasonable to expect [REDACTED] to submit additional information concerning Aguirre, which as stated above, appears to be a firm whose assets ATS acquired.  This is in addition to the information required to be submitted by ATS as part of the application process.  CCOD also indicated additional points which make it even more plausible that ATS acquired Aguirre, and supports CCOD’s position that [REDACTED] should provide the requested tax returns:  

ATS’ business cards [and] website indicate they were formally known as, and “established of” Aguirre, and according to [REDACTED]; he only made a phone call [to] change several license name[s] from Aguirre Engineers, Inc. to ATS.  ATS also employs the former owner of the graduated predecessor entity, as well as prior Aguirre staff.  ATS leases the building and the laboratory from [REDACTED], [and] at the time of the site visit, their leased office space still had only the name of Aguirre on the outside of the building and the reception area walls still held all the Aguirre certification certificates and plaques.  

The record contains both a copy of [REDACTED]’s business card which states that ATS is “formerly know as Aguirre Engineers, Inc.” and printouts from the firm’s website that state “welcome to the digital home of ATS.  New in name, we are established on the success of Aguirre.”  (The Department notes that the record contains a letter from [REDACTED] to CCOD dated August 18, 2004, noting that the Aguirre name will be removed from the Acura business cards.)  

The Department notes that the above also raises an additional issue which CCOD raised, but did not appear to analyze fully.  In its November 8, 2004, summary, CCOD indicated that “[REDACTED] apparently created an affiliate relationship with a “predecessor entity company (Aguirre), a DBE that graduated from SBOD in 1994, who has continued to maintain contract work at DIA as a non-DBE.”  The Regulation §26.65 states, in part that, in order to be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined Small Business Administration (SBA) standards.  SBA uses the term “small business concern” and describes in its Regulation 13 CFR §121.105(c) how it is to be defined:

A firm will not be treated as a separate business concern  if a substantial portion of its assets and/or liabilities are the same as those  of a predecessor entity. In such a case, the annual receipts and employees of  the predecessor will be taken into account in determining size.
It  does not appear that CCOD analyzed Aguirre’s annual receipts and employees to  see if this section of SBA’s regulations is applicable in this case.   This was primarily due to the fact that [REDACTED]  did not appear to have provided this information.  CCOD further indicated in its November 8,  2004, summary that [REDACTED] has not been forthright about ATS’ previous  relationship with Aztec Engineers of Arizona, a firm that graduated from the  Colorado DBE program.  Under the  Regulation §26.61(b), the firm seeking  certification has the burden of demonstrating by a preponderance of the  evidence, that it meets the requirements of this subpart concerning group  membership or individual disadvantage, business size, ownership, and  control.  In order for CCOD to evaluate  the applicant firm, it is essential that [REDACTED] describe to CCOD’s satisfaction the  circumstances behind ATS’ acquisition of Aguirre’s assets, its financial  position at that time, and ATS’ relationship with Aztec Engineers of  Arizona.  This is in addition to the  information required to be submitted concerning ATS.  Since it does not appear that [REDACTED] cooperated fully with CCOD, its  determination that the firm has not met the requirements of the Regulation  §26.73(c) is therefore supported by substantial record evidence.    

CONTROL

Under the Regulation at §26.71(c), a DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.  
The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on maters of management, policy and operations.  
Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation at §26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

According to the firm’s DBE application, [REDACTED] controls ATS’ management, makes financial decisions, performs estimating and bidding, negotiates and executes contracts, hires/fires management personnel, supervises field production operations, handles marketing sales, purchases major equipment and is authorized to sign company checks.  CCOD’s November 8, 2004, summary indicates that [REDACTED], former owner of Aguirre, and his staff mange ATS work.

Based on the record, the Department is unable to render a decision at this time concerning [REDACTED]’s control of ATS.  Although Arizona’s on-site visit, conducted in March 2004, notes that the firm has 10 employees, there is no mention of [REDACTED]’s role in the firm, other than as referenced in CCOD’s November 8, 2004, summary that he remains involved in ATS as an employee.  It does not appear that CCOD undertook an analysis of [REDACTED]’s abilities to control the firm, vis-à-vis other employees’ qualifications, expertise, and job duties, including [REDACTED]’s.  Such an analysis should take into consideration the information in your rebuttal letter which indicated that [REDACTED] serves the firm part-time performing engineering and marketing services for roughly $1,024.00 per month.  In addition, it appears that in October 2004, CCOD received information from [REDACTED] concerning ATS’ employees, their duties and qualifications, and pay.  There is no reference in CCOD’s November 8, 2004, summary whether this had an impact on CCOD’s decision.  There is also no analysis of the relationships and dealings between ATS and its affiliates, nor analysis of the relationship ATS has with CBS, Aguirre, or DMJM, all of which may impact [REDACTED]’s control.  The above circumstances raise issues as to [REDACTED]’s control of ATS as required by the Regulation §26.71; however since they were not analyzed by CCOD, the Department will not address them at this time.  

INDEPENDENCE

The Regulation at §26.71(b), provides that only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.
Based on the record, the Department is unable to render a decision on whether ATS is an independent business as required by the Department’s Regulation.  [REDACTED] indicated in his October 2004 submission to CCOD that ATS, as the parent company, handles all vendor and accounts and employees for the two firms, is the sole member and manager of these entities, pays all employees and maintains financials.  Contracts are signed at the state level entity.  You stated in your rebuttal letter:

. . . ATS’ . . . two subsidiary companies (Acura Engineering Colorado, LLC and Acura Engineering Arizona, LLC) [were] formed solely for the purpose of giving the company a local presence when marketing and entering into contract.  Acura Engineering Colorado was formed in Colorado on October 10, 2003, and Acura Engineering, LLC was formed in Arizona on November 17, 2003. [REDACTED] serves as the sole manager for both subsidiaries. Although state contracts are executed by the subsidiaries, all other company functions, including accounting, hiring and firing are performed by the parent company, ATS, which [REDACTED] solely owns.  

[REDACTED] also described in his October 2004 submission to CCOD, how ATS’ subsidiary in Colorado, Acura Engineering Colorado, LLC, was able to assume Aguirre’s business lease for $13,0000.00 per month, attaching a copy of the “assignment and assumption of lease agreement,” and rent checks.  Lastly, [REDACTED] described the circumstances behind ATS’ assuming Aguirre’s contract with DMJM, enclosing a copy of the agreement for subconsulting services.  He stated:

ATS assumed the one month remaining on the DMJM contract at DIA since Aguirre employees, now ATS employees, were working on site to complete contract obligations.  Following completion, a new contract was awarded to DMJM, with Acura Engineering Colorado, LLC as part of their team.  A new subcontract was entered into between DMJM and Acura Engineering Colorado, LLC.    

In its November 8, 2004, summary, CCOD notes the following elements to support its determination that ATS is not independent 1) restrictions on [REDACTED] based on the operating agreement with CBS, and 2) noncooperation with its requests concerning the current and previous relationship with Aguirre and Aztec Engineers of Arizona.  It appears ATS has provided some information concerning the relationship with CBS, Aguirre, and its subsidiaries, however is unclear what, if any, conclusions CCOD drew from the information that has been submitted.  The record is unclear concerning ATS’s relationships with its affiliates, CBS, Aguirre, and DMJM, all of which may impact [REDACTED]’s control of ATS and the firm’s independence.  More analysis is therefore needed before the Department can determine whether substantial record evidence supports a conclusion that ATS is not an independent firm as required by the Regulation §26.71.  The Department notes that ATS does bear the burden of clarifying for CCOD what appears to be a complicated arrangement wherein work and key operations are parceled out amongst its subsidiaries, and where ATS assumed operations of another firm.

OTHER ISSUES

Attached to your rebuttal letter is a revised DBE certification application dated January 19, 2005.  You stated in your letter:

Because the company intends for Acura Engineering Colorado, LLC to be the entity that negotiates and executes contracts in Colorado, we have revised the certification application to list Acura Engineering Colorado, LLC as the applicant firm.  However, because Acura Engineering Colorado, LLC is wholly-owned and managed by Acura Technical Services, LLC, the management, ownership and financial information for the applicant firm remain unchanged. 

As stated in the Regulation §26.89(e), the Department renders its decision based solely on the administrative record and does not make a de novo review of the matter.  In this instance, CCOD denied ATS DBE certification after the firm filed its original DBE application in January, 2004.  CCOD thus denied ATS DBE certification not Acura Engineering Colorado, LLC.  As such, the new application you submitted has no bearing on the Department’s decision in this case.  Should ATS wish to have that application processed; it needs to file it with CCOD.    

The Department notes that your explanation for why the firm is submitting a revised application may raise additional issues of control and independence; however, since this was not addressed by CCOD, we will not address them.  

In summary, the information provided cumulatively supports a conclusion that ATS does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CCOD’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
    
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 

cc: CCOD

