March 7, 2005 

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Reference No:  05-0057

[REDACTED] 
President 
First Light Resources, LLC.
189 Rivergate Drive 
Franklin, TN 37064 
                                  
Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, First Light Resources, LLC. (“First Light Resources”).  We have carefully reviewed the materials from the Tennessee Department of Transportation (“TDOT”) and have concluded that the denial of First Light Resources’ certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth  in 49 CFR Part 26 ("the Regulation"), is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports TDOT’s conclusion that the contribution of capital or expertise to acquire ownership interest in the firm by the disadvantaged owner was not real and substantial. 

Your appeal is also denied based upon a determination that substantial record evidence supports TDOT’s conclusion that the disadvantaged owner does not have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged.  

How are burdens of proof allocated in the certification process?  The Regulation provides that firms seeking DBE certification have the burden of demonstrating to the recipient that they meet the requirements of the regulation for group membership, individual disadvantage, business size, ownership and control by a preponderance of the evidence (more likely than not).  In reviewing all of the facts of record, this office has concluded that First Light Resources has failed to meet its burden by a preponderance of the evidence with regard to whether or not the firm meets the requirements of 49 CFR Part 26.

The specific reasons for the denial of your appeal include the following:

1. The Regulations at §26.69 (a) provides that “In determining whether the socially and economically disadvantaged participants in a firm own the firm, you must consider all the facts of record, viewed as a whole. (b)  To be an eligible DBE, a firm must be at least 51 per cent owned by socially and disadvantaged individuals. 
§26.69(h)(1) states “You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is-

1. Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; 

2. Involved in the same or a similar line of business; or 

3. Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification. 

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that-

1. The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and 

2. The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer. 

You must apply the following rules in situations in which marital assets form a basis for ownership of firm:

1. When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her resources, provided that that the other spouse irrevocably renounces and transfers his all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm. 

2. A copy of the document legally transferring and renouncing the other spouse’s rights in the jointly owned or community interest in the firm must be included as part of the firm’s application for DBE certification. 

First light Resources sells and installs airfield, runway lighting and components.  The firm was established on March 3, 2004 by you.  According to the onsite review report you stated that you invested $660.00 check no. 124 from a Charles Schwab Brokerage. You stated that you wrote $600 out to your joint Charles Schwab money market account which from the joint account to open the business.  You stated that “All of it was our money.  Mine and my husband.  We have money, a savings account, which is a money market account.  I have one credit card one credit card that I opened in the company’s name and I bought some office supplies and different incidentals with.  Different expenses.  Most of it has come from our joint money market account, savings account.  I’m the only one who can sign on the credit card.”

This is inconsistent with the Department’s Regulation at 49 CFR Part 26§69(e) which states “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.”

§26.69(i) states “You must apply the following rules in situations in which marital assets form a basis for ownership of firm:

1. When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her resources, provided that that the other spouse irrevocably renounces and transfers his all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm. 

2. A copy of the document legally transferring and renouncing the other spouse’s rights in the jointly owned or community interest in the firm must be included as part of the firm’s application for DBE certification. 

Your letter of rebuttal states that “you are providing the document required to prove that the funds used for the initial and subsequent capitalization of my business, First Light Resources, LLC, was and are still 100% owned by me.”  According to the record, TDOT issued its letter of denial on November 5, 2004, and the letter from your husband irrevocably renouncing and transferring his rights to any equitable or marital interest in prior and current funds was created on December 15, 2004.  Unfortunately, we can not consider it since it was presented after TDOT’s letter of denial of DBE certification.

1. §26.71(a) states that In determining whether socially and economically disadvantaged owners control a firm, you must consider al the facts in the record viewed as a whole.  (b) Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms. 

(1)  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  According to the record information during the onsite interview you stated that the bids you have worked on have been just drop shipping the equipment.  During the onsite review you were asked who you planned to use for installation and you stated that “One guy I know really well is [REDACTED], he is an electrician.  [REDACTED], who has the [REDACTED], [REDACTED] owned Flash Technology to begin with.  [REDACTED] is an electrician to begin with.  And, future plans, ideally what we want to do is for my husband to quit his job there and work for me because he has lots of experience with electrical parts.  This type of arrangement is contrary to the Department’s DBE Regulation.  Your letter of rebuttal states that “In the denial letter, it refers to 26.71(b)…This was referenced because it was believed that First Light Resources depends on other companies to do business.  I do not rely on other companies any more than other business within this particular industry.  Any company I would be competing with would have to use as many resources as mine.  None of them have all the services needed within their company to complete a contract.  We all have to rely on an engineering company (referenced in #2 of the denial letter `mentioned [REDACTED] at [REDACTED]’) or whichever consultant is retained by the airport under construction.  I am currently only subcontracting jobs to supply the materials. When a job requires installation, I have to sub it out to an electrical contractor as I do not have a license for that yet.   That is included in my 3 year business plan.”  Substantial record information supports TDOT’s determination that First Light Resources is not an independent business as required under 26.71(a)(b)(1).

§26.71(d) states “The socially and economically disadvantaged owner must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as major decisions on matters of management, policy and operations. 

§26.71(e) Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”
§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

According to your résumé you are responsible for research and development of new company to market, distribute and install various airport lighting systems and components; bidding government and corporate entity construction projects; developing relationships with various state and federal agencies.  You are also the owner/president of Dawn of Creation responsible for creation and implementation of design(s) as commissioned by clients for interior decoration of homes and businesses.  From 2002-2004, you were an Office Manager for Robyn Hari & Assoc., P.C. responsible for general office management, client correspondence and invoicing; computer troubleshooting and data management; Supervisor of SEC compliance for financial advisory issues within the firm.  From 1982-1997, you have held 4 additional jobs in management.  There is no evidence that you have any experience in the type of work in which your firm is seeking DBE certification.  Your letter of reference from [REDACTED], your cousin, states “[REDACTED] worked part-time in our offices at Forum Contractors in a variety of roles.  She was a regular fill-in when one of our office staff was unavailable, through which she was exposed to the workings of a contractor’s office: communicating with the various subs on different jobs, completing necessary paperwork and forms, etc.  Her father was employed by us as an independent contractor during this same time.  The time requirements of the job developed to a fulltime position.  [REDACTED] had young children at the time and decided to step away from the offer, but continued to help her father as he took additional management duties over several sites and many contractors.”

The letter of reference from Robyn Hari & Assoc., PC states “[REDACTED] was employed by me for the period of August 20, 2002 to August 12, 204.  While her official title was Administrative Assistant, the reality of a small financial planning firm is that she also served as a client service representative and overall office manager.  When [REDACTED] was first employed by me, she had no previous experience in the financial planning industry or in the role of administrative assistant.  What impressed me most was her ability to assume her responsibilities quickly with very little instruction or supervision.”

§26.71(g) states “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”  TDOT concluded that you do not have the formal training or technical expertise as required by the Department’s Regulation at 49 CFR Part 26.71 (g) and that you are clearly overly dependent on non-disadvantaged individuals for the requisite technical expertise to operate this business.  Substantial record evidence support TDOT’s conclusion.

Your letter of rebuttal states that “Everything I need to know to install approach and runway lighting systems is in each bid proposal that is purchased by each bidder and cannot be changed or substituted.  This work is highly regulated which makes it easier for me.  I may not be as experienced as some of the other contractors, but if I am dependable, bonded, employ or sub-contract an electrical engineer whose credentials are determined by the state board of contractors and am the low bidder, I win the contract.”

In summary, the information provided cumulatively supports a conclusion that First Light Resources does not meet the criteria as required for DBE certification under the Regulation.  The company is, therefore, ineligible to participate as a DBE on TDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc:  TDOT

