July 18, 2005 

CERTIFIED MAIL
RETURN RECEIPT REQUESTED 
 
Reference No.:  05-0061

Mr. Joseph A. Cruciani
Attorney at Law
Calligaro & Meyering, P.C.
20600 Eureka Road, Suite 900 
Taylor, MI  48180 

Dear Attorney Cruciani:

This is in response to the appeal that you filed on behalf of your client, [REDACTED], President of Fort Wayne Contracting, Inc. (Fort Wayne) against the denial of Disadvantaged Business Enterprise (DBE) certification by the Michigan Department of Transportation (MICHDOT). We have carefully reviewed the material from MICHDOT as well as the information you submitted on behalf of your client, and have concluded that the denial of Fort Wayne’s certification as an eligible DBE under criteria set forth in 49 CFR Parts 23 and 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports MICHDOT’s conclusion that ownership and control by the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:

The Regulations at 26§26.69 (e) states “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.”
According to the record, [REDACTED] is the 100% owner and President of Ft. Wayne Contracting, Inc., a firm established in March 2003, which is involved in the work categories of concrete pavement patching and widening; grading and drainage structures; concrete curb; curb and gutter; driveways and sidewalks.

MICHDOT’s November 18, 2004, denial decision was partly based on how [REDACTED] obtained his ownership interest in the firm.  According to the record, the disadvantaged owner obtained his ownership interest in Fort Wayne based on an unsecured note payable to [REDACTED], a non-disadvantaged individual, to purchase Fort Wayne Construction and its assets.  At the time of MICHDOT’s decision, no payments had been received on the note.  The record also contains a document entitled “Asset Security Agreement.”  This agreement is between Fort Wayne Contracting, Inc., “Debtor”, and Fort Wayne Construction and [REDACTED], “Shareholder.”  Fort Wayne Contracting is the debtor, not the disadvantaged owner, [REDACTED].  Specifically, the record evidence reveals that [REDACTED] acquired his shares of stock without adequate consideration.  The firm’s DBE application and other documents contained in the record, reveals that [REDACTED] acquired his ownership interest in the firm with a capital contribution of $10,000.00.  The record also reveals that he received the $10,000 to invest in the start up of the firm from [REDACTED], owner of JJ Barney Construction Company and a non-disadvantaged individual.  The record further revealed that [REDACTED] admitted that these funds were loaned to him by [REDACTED] and that no payments have been made since the note was executed in November of 2003.  

According to the onsite report, [REDACTED] stated: 

I was approached by [REDACTED] who introduced me to [REDACTED].  Due to the friendship [REDACTED] have & the relationship that myself & [REDACTED] has, I was able to obtain Fort Wayne with very little money upfront.  [REDACTED] & myself agreed on a dollar amount for Fort Wayne.  Upon transferring the co. over it was agreed that payments would be made to [REDACTED] & Fort Wayne Construction from the active contracts that I received w/the co.  I took profits from Fort Wayne Contracting to pay [REDACTED] & Fort Wayne Construction.  

According to the record, since no documentation was provided to substantiate that the funds used to acquire ownership interest derived from [REDACTED]’s individually owned assets, as required by the Regulation, we therefore must conclude that a real and substantial investment was not made in the acquisition of this business by the disadvantaged owner.  Such factors are necessary to support his claim of a real and substantial contribution. The record evidence reveals that [REDACTED]’s claim of 100% ownership interest was not substantiated by the record and that he failed to provide sufficient evidence which documents his ownership interest in the business.

According to your letter of rebuttal, you stated that “The bank statements show that the $10,000.00 did indeed come from [REDACTED]’s own independent assets.  On June 28, 2004, [REDACTED] transferred $5,000.00 from his Value One checking account into his Bank One Money Market savings account.  In addition, [REDACTED] paid himself $500.00 per week from his business and deposited these amounts in his Money Market savings account to Value One Checking account.  [REDACTED] then used the accumulated funds in his checking account to pay off the Promissory Note in full.  MDOT also is concerned that prior to the initial notice of intent to deny, `none of the debt had been paid and no plan for repayment was described.’  There was, however, a plan for repayment.  Attached hereto as Exhibit C is the Promissory Note executed between [REDACTED] and [REDACTED] on June 3, 2003.  The Note’s term was for two years and called for a complete repayment of the debt by June 3, 2005. Simply because the repayment schedule did not require monthly payments does not mean that there was `no plan for repayment.’  Furthermore, MDOT’s concern that [REDACTED] had not made any payments on the Note prior to the June 17, 2004 Notice of Intent to Deny is irrelevant since no payments are yet due.  The Promissory Note created a valid legal obligation on [REDACTED]’s part to repay $10,000.00 within two years.  The fact that the Note did not contain what may be considered `customary’ monthly payment provisions does not, in and of itself, mean that the Note was not a valid `plan for repayment.’ …`49 CFR 26.69(e) states, USA will only consider those contributions of capital by the socially and economically disadvantaged owners used to acquire ownership interests if they are real and substantial.  USA will not consider a promise to contribute contributions, unsecured notes payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.’  Plainly, [REDACTED] has met all the criteria of 49 CFR 26.69(e).  [REDACTED]’s acquisition of the business assets is real and substantial, as [REDACTED]’s obligation to pay [REDACTED] is a secured obligation, as evidence by the Asset Security Agreement.  Furthermore, [REDACTED]is not an employee of FWC; he is its only shareholder.  As such, [REDACTED] is not `sharing’ in the risks of ownership, he is taking on the entire risk of ownership.  This is rightly illustrated by the fact that [REDACTED] has personally guaranteed payment to FWC’s suppliers, as evidenced by the numerous personal guaranties attached as Exhibit E.  These guaranties further establish that [REDACTED] has met the requirements of 49 CFR Part 26.69.” The Department’s Regulation provides “examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual.”  Therefore, we agree with MichDOT’s conclusion.
 
INDEPENDENCE 

The Regulation at §26.71(b), provides that “Only an independent business may be certified as a DBE. An independent business is one the viability of which does not depend on its relationship with another firm or firms.
(1)        In determining whether a potential DBE is an independent business, you must scrutinize relationships with non‑DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources. 
(2)        You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non‑DBE firms or persons associated with non‑DBE firms compromise the independence of the potential DBE firm.
(3)        You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm. 
(4)        In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non‑DBE firms with normal industry practice. 
According to the firm’s articles of incorporation, [REDACTED] is the only member of the Board of Directors.  Fort Wayne Contracting is the successor of Fort Wayne Construction, which was owned 100% by [REDACTED]. 

As a result of this review, it was determined that Fort Wayne Contracting shares a close relationship with the previous owner and is not an independent business for the following reasons: (1) relies upon and utilizes the services of employees of a non-DBE firm for crucial aspects of Fort Wayne’s operations; (2) subcontracts work to a non-DBE firm which is engaged in the same line of business; (3) shares office space with a non-DBE firm.  

The decision was based on [REDACTED]’s reliance on non-disadvantaged individual’s knowledge and expertise and their non- DBE firms.  [REDACTED]’s résumé indicates that his experiences appear to be in the areas of law enforcement. From 1995 to 2003, he worked for the City of Detroit in the [REDACTED] Unit as a Police Officer.  From 1991 to 1994, he worked for Borbolla Construction as a general laborer.  [REDACTED] also indicated that he worked for JJ Barney during the 2002 season.  His résumé does not reflect any supervisory experience or technical experience directly related to the business in which he seeks certification. 

MICHDOT determined that [REDACTED] disproportionately depends on non-disadvantaged individuals for their knowledge and background expertise, which is necessary to control the technical aspects of the firm’s operations.  The individuals associated with Fort Wayne who possesses the requisite experience and expertise to run this type of business is [REDACTED], [REDACTED] and [REDACTED], all non-disadvantaged individuals.  He also relies heavily on [REDACTED] and [REDACTED] for field operations and technical expertise.  The record also indicates that these non-disadvantaged individuals have many years of experience in the critical aspects of the firm’s primary operations.  It is also important to note that [REDACTED] and [REDACTED] and [REDACTED] worked for JJ Barney Construction and [REDACTED] worked for Fort Wayne Construction under the ownership of [REDACTED].  By contrast, these non-disadvantaged persons perform key functions which are essential to the business and require technical competence and experience.  

According to the onsite report, [REDACTED] states:

When I first took over Fort Wayne I intended to run the business out of [REDACTED].  But with my lack of experience made it very difficult.  Due to the close relationship between [REDACTED] the president of JJ Barney and myself I was able to move over to [REDACTED] and receive guidance from the JJ Barney inside personnel.

According to the record, Ft. Wayne subcontracted work to JJ Barney because the firm was unable to finish the work.  According to your rebuttal letter, you state:

MDOT was concerned with [REDACTED]’s statement that FWC had subbed work to JJ Barney on a project, located at Greater Mack, in St. Clair Shores, Michigan.  This was an isolated incident and occurred because FWC had fallen behind on completing the project and had another project about to start.  

Moreover, the record reveals that Ft. Wayne shares office space with JJ Barney rent free.  

According to the onsite report, [REDACTED] stated:

Due to a father son like relationship between [REDACTED] & myself he is not charging   me for the office at this time.  I hope to be able to compensate him at a later date.  I have         known [REDACTED] over 22 years.

Based on the record evidence, [REDACTED], the disadvantaged business owner, has not met his burden of poof in establishing control and independence of the firm.  

The Department has carefully reviewed the entire record in this matter and has determined that the, disadvantaged owner, is not in control of the firm as required by the Department’s Regulation.  It is further determined that non-disadvantaged individuals have the technical ability and expertise to control the day-to-day activities of Fort Wayne and are disproportionately responsible for the operation and success of this firm.  It is important to note that, without [REDACTED], [REDACTED] and [REDACTED]’s expertise and knowledge, it appears doubtful that [REDACTED] would be able to exercise control of the firm without their input on critical areas of the firm’s operations.   This conclusion is supported by documents contained in the record such as the firm’s DBE application, MICHDOT’s on-site report, and résumés of the individuals.  The MICHDOT has presented clear and convincing evidence to substantiate its decision to deny DBE Certification to Fort Wayne.

We agree with MICHDOT’s conclusion that the socially and economically disadvantaged owner does not appear to be able to carry out his responsibility for this type of work without the input and resources of the non-DBE firm and its employees.  This is contrary to the intent of the Department’s Regulation. 

In summary, the information provided cumulatively supports a conclusion that Fort Wayne does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MICHDOT’s Federal financially assisted projects. This determination is administratively final as of the date of this correspondence. 
      
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 

cc:  MICHDOT

