 
 
 
April 22, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Reference No.: 05-0073
 
[REDACTED]
Fleenor Trucking
651 Princeton Rd.
Johnson City, TN 37601

Dear [REDACTED]:

This is in response to the appeal you filed on behalf of your firm, Fleenor Trucking (“Fleenor”).  We have carefully reviewed the material from the Tennessee Department of Transportation (TDOT) as well as that you submitted, and have concluded that the denial of Fleenor Trucking’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports TDOT’s conclusion that control by the disadvantaged owner is not real, substantial and continuing as required by 49 C.F.R. § 26.71, and that the disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day decisions on matters of management, policy and operations.
The specific reasons for the denial of your appeal include the following:

§26.71(d) state “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(f) “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

§26.71(h) “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”

The record information reveals that the firm was started in October 1998 and that you are the sole proprietor.  The firm’s principal line of work is dump truck hauling. According to the record, you started the business by purchasing a truck with a credit card.  You stated that you used the credit card to get a cash advance, and wrote a check for $5,000.00.  You further stated that a large job came available and you needed a truck.  During the onsite interview, you stated that your responsibilities are handling all paperwork, arranging where trucks are needed, and making sure that the trucks goes to the garage if repairs are needed, paying all bills, getting paperwork ready for taxes, and preparing invoices.  The firm currently has two trucks, of which one is driven by [REDACTED], your husband, and [REDACTED], your non-disadvantaged father, drives the other truck. 

Your résumé reveals that you attended Northeast State Technical Institute from January 1981 - 1983 majoring in Secretarial Science.  Your work experience reveals that you are an Administrative Coordinator for the city of [REDACTED] City.  You have worked there from May 1993 to present.  You work there fulltime and are responsible for accounts payable; data entry in Foxbase; Access; Excel for Land fill billing; accident files; preparing purchase orders for supplies, equipment, etc.; answering a multi-line telephone; and typing correspondence for managers and supervisors in the division.  You are also responsible for dispatching trucks, preparing mass mailings for recycling and solid waste, preparing payroll and evaluations for supervisors, and assisting in maintaining personnel and attendance records.  Prior to that, you were a Senior Administrative Secretary for Siemens Ind. Automation where you were responsible for typing correspondence for all Tech Service Technicians, preparing presentations for meetings, working in personnel, setting up interviews with college students for recruiting, filing personnel records, answering multi-line telephone, and accounts payable.  You have also held other jobs as an office clerk, teller and office manager. You also currently own a greeting card business and stated that you would like to sell this business.

You stated that you can drive, but do not have a license.  The licensed truck operators are your father and your husband.  According to the record, your experience is administrative in nature.  It appears that the persons with the overall understanding of technical competence and expertise to operate this business are the non-owners.

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

Your letter of rebuttal states that “My dad was a truck driver for many years and he has taught me a lot about the trucking business.  He advised me that it would not be easy for me as a woman to succeed, but I was determined to start my own company and be successful. I was working the same fulltime job when I started `Fleenor Trucking’ that I am now and it obviously has not interfered with the decisions I have to make daily for my company.  In fact I was awarded two of my largest projects in the evening after making a call to the job superintendent after driving by the job site after 3:00 p.m.”  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

§26.71(j) “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.”  The record information reveals that you are employed fulltime with the city of [REDACTED] City as an Administrative Coordinator.  This is contrary to the intent of the Department’s Regulation.  Your letter of rebuttal states “I also wish to explain further my duties with the city of [REDACTED] City.  I am employed in the `Solid Waste Dept.’ which consists of 45 male employees that drive heavy equipment and commercial vehicles.  I dispatch the trucks each morning, prepare daily route sheets for each driver, schedule work with Motor Transport, wrecker calls, customer concerns about drivers and emergency calls as well as any basic first aid that may be needed.  I have good hours with the City, I end my day there at 3:00 p.m. and this allows ample time to take care of my trucking company…I visit job sites on my lunch hour, in the evening and on weekends and talk with job superintendents concerning upcoming project.  I make phone calls to prospects on my lunch hour, in the evenings and on weekends.  I also check the internet and newspapers for upcoming projects.”  Your letter of rebuttal also states that “It is or was my intention to resign with the city if I was granted certification.”  We agree with TDOT’s conclusion that since you work fulltime with the city, that it is difficult for you to operate this business on a fulltime basis.  You argue that you have free time during your lunch time and that you get off work at 3 p.m. and this is sufficient time to operate the business.  This is contrary to the intent of the Department’s Regulation.  Substantial record evidence supports TDOT’s conclusion.

In summary, the information provided cumulatively supports a conclusion that Fleenor Trucking, Inc. does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on TDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
                                
Sincerely,

 

Joseph E. Austin, Chief 
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc:  TDOT

