July 21, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
 
Reference Number:  05-0079

[REDACTED]
C.E.O.
Husted Concrete Products, Inc.
50 Sauquoit Street
New York Mills, NY 13417

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Husted Concrete Products, Inc. (“Husted”).  We have carefully reviewed the material from the New York Department of Transportation (“NYSDOT”) as well as the information you provided and have concluded that the denial of your firm’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution to acquire your ownership interest in Husted was not real, substantial, and continuing within the meaning of the Department’s Regulation §26.69.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.
The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.
According to the Regulation §26.69(f)(1) and (2), the following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's contribution to acquire ownership: the owner's expertise must be (i) in a specialized field; (ii) of outstanding quality; (iii) in areas critical to the firm's operations; (iv) indispensable to the firm's potential success; (v) specific to the type of work the firm performs; and (vi) documented in the records of the firm.  These records must clearly show the contribution of expertise and its value to the firm.  The individual whose expertise is relied upon must have a significant financial investment in the firm. 
The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.
According to the firm’s DBE application, Husted, a firm established in 1990, is co-owned by you and your non-disadvantaged husband, [REDACTED], the firm’s President.  The DBE application lists your contribution of capital and expertise to acquire 80 shares of stock ownership as $31,800 made in July 21, 1995.  [REDACTED]’s contribution to acquire 20 shares of stock ownership is listed as $1,000 on June 18, 1990 and $211,200 in July 21, 1995.

The record contains documents which explain how you acquired your ownership interest in the firm:  

1.  In an October 25, 2004, letter to NYSDOT, [REDACTED] stated: 

January / February 1993 - I determined that I could no longer be in business with my brother, [REDACTED] At that time I discussed the situation with my wife, [REDACTED]. There were two companies involved in the brother's partnerships - a construction company that had its majority assets sold at auction July 1992, and a going concern in Husted Concrete Products, Inc.  At that point in time, I did not care which way ownership was split because both companies were of approximately equal value.  . . . 

February - June 1993 - . . . [REDACTED] was a full time Senior Industrial Engineer at Syracuse China Corporation during this time period. The accountant determined that [REDACTED]'s shares of the construction company would need to be utilized for whichever transaction occurred, because of the nearly equal valuations of the two companies.  

July 1993 - A letter was sent from the lawyer to [REDACTED] and [REDACTED] declaring that I was discontinuing ownership and operating interests in one business or the other with my brother.  My father, [REDACTED], was still a majority stockholder of the construction business, as well as a subordinated debt interest of Husted.  I went to [Husted’s] then current bank [to] discuss the opportunity of them financing a buy-out of my brother's interest in the company. . . . At that point new banks needed to be approached to be able to purchase [REDACTED] ownership of the concrete business.  It became clear to me that they didn't have enough confidence in me taking over the concrete business alone.  I needed to have a partner with experience and knowledge, and that could be trusted with operating a business.

Early July 1993 - I approached [REDACTED] about going into business as partners. . . . Her shares of the construction company would be part of the valuation of ownership, and I would also give her a portion of my shares to make it 50/50 between us.  She did not like the 50/50 ownership because she knew that she would be giving up her educated career, a position that she thoroughly enjoyed, and the size of the company that she worked at. . . . An 80/20 ownership was arrived at based upon [REDACTED] having to forgo the positives she currently enjoyed, but more importantly, the great levels of risk she was going to be facing.  Another reason for coming up with the 80/20 ownership of the company was that my health history made me a future risk. I felt that it would make more sense from an estate viewpoint to give her majority ownership should I become disabled or deceased. . . . [REDACTED] then was agreeable to those terms, as well as being named CEO, President and Treasurer of the company. The bank was more comfortable in working with us upon bringing [REDACTED] in as a partner in the business plan. Her career experiences provided enough merit for the bank to proceed with a loan plan. [REDACTED] tendered her resignation with Syracuse China Corporation at the end of July 1993

July 1995 - After two years of negotiation with my brother, and [REDACTED] taking a four month consulting engineer job, the transfer of ownership of the two businesses occurred. [REDACTED]’s and my shares of the construction company were traded for [REDACTED]’s shares of the concrete company.  A portion of my previous 50 percent ownership in the concrete business was then transferred to [REDACTED] to provide her with a total of 80 percent ownership in the new partnership, and myself with 20 percent.                                                     

At no time during the purchase of the business was there any discussion of establishing a minority owned business entity. The purchase arrangement was a vehicle by which I would get out of business with my brother and bring in a better qualified person to operate the business.

2.  In an October 28, 2004, letter to NYSDOT, the firm’s accountant, [REDACTED], stated: 
. . . The issue we have reviewed is the intent of the parties at the time of the buyout by [REDACTED] and [REDACTED] of [REDACTED], and [REDACTED] interests in the company, and the ownership interest of [REDACTED] and [REDACTED], with respect to the company. . . . When [REDACTED] joined the company, the company was capitalized with $2,000.00; $1,600.00 was placed into the company by [REDACTED] and $400.00 placed into the company by [REDACTED].  Ownership of the company pre-acquisition by [REDACTED] and [REDACTED] of the company from [REDACTED] and [REDACTED] showed [REDACTED] with 50 percent of the common stock and [REDACTED] with 50 percent of the common stock.  A sister entity known as Hogeboom & Campfield, Inc. (“Hogeboom”), was owned by [REDACTED] at 31.5 percent, [REDACTED] at 18.5 percent, [REDACTED] at 31.5 percent, and [REDACTED] at 18.5 percent. By agreement of the parties, [REDACTED] and [REDACTED] agreed to exchange stock in the company, and Hogeboom, such that post-exchange, [REDACTED] and [REDACTED] would own Hogeboom, and [REDACTED] and [REDACTED] would own the company. The results of the exchange showed the company to be owned 81.5 percent by [REDACTED] and 19.5 percent by [REDACTED], with [REDACTED] as a shareholder, minority director only, and [REDACTED] as majority shareholder, director, and President. 

At the time of acquisition by [REDACTED] and [REDACTED] of the company from [REDACTED] and [REDACTED], [REDACTED] expressed the inability to continue to operate the company on his own, without additional engineering and administrative expertise, and as well, without additional assistance due to a medical condition that he suffers which requires life-long care.  [REDACTED] had earlier requested of [REDACTED] that she join in the operations of the company as more than a silent investor/minority shareholder. [REDACTED], after consideration, agreed to leave her engineering/administrative position at Syracuse China, and its guarantied pay, performance bonuses, benefits packages, longevity and stability, to become part of a struggling small, closely-held and debt-laden and newly reconstituted company, only if she acquired both stock control and management control. [REDACTED] offered his wife a 50/50 stockholder's position with him in the company, and a position of equal director and President of the company.  [REDACTED] rejected the offer, requiring not only presidency status, but also full administrative and financial control of the company; whereupon - [REDACTED] then agreed to make her an 80 percent shareholder.  Upon [REDACTED]'s acceptance, it was agreed that [REDACTED] would gift to [REDACTED] 61.5 percent of his common stock in the company, after acquisition of the company from [REDACTED] and [REDACTED], such that [REDACTED] would become and continue forward as an 80 percent stockholder. At that time, [REDACTED] was placed on the Board of Directors and made President of the company. 

The corporate records reflect that the company has been continually operated as 80-20 percent ownership in favor of [REDACTED], as President, since the acquisition of the company from [REDACTED]. [REDACTED] caused an application for Disadvantaged Business Entity to be made in the year 2003. The application included schedules that were completed by an outside consultant in the late 1990’s, when the company contemplated making application for DBE status. Due to continued struggles of the company at that time, the application was shelved and was not submitted until this later date.  The application as prepared by an outside consultant had a misstatement of fact contained in the same, setting forth a monetary value in the company of [REDACTED] at $[REDACTED], and a monetary value of [REDACTED] at $[REDACTED].  These values do not reflect the gift of stock made by [REDACTED] -to [REDACTED], nor do they reflect the actual ownership of the company, as 80% 20% that has continually, and without interruption, existed since the acquisition of the company from [REDACTED]. . . 

The company's organizational format was not created for the purpose of qualifying for DBE status. If the company's organizational makeup had been made solely for qualifying for DBE status, applications for the same would have been made many years ago. The errant use by the company of an old application with misstated facts should not act as a disqualification event for the company obtaining its Disadvantaged Business Entity status, when it has, in effect, met all tests required of it.  This letter is made and given for the purpose of advising the State of the organizational status of the company as it has existed for many years, and for the purpose of evidencing that the corporate formation of the company was not for the purpose of qualifying for disadvantaged business entity status, but was for the purpose of protecting [REDACTED]'s financial interest, due to her having relinquished a successful career as an engineer with established companies, with guarantied benefits, and taking on the responsibilities and risks of a small, closely-held, struggling, and debt-laden company; and the fact that embarking on such a venture would preclude opportunities to recommence her career if the venture with the company does not prove successful.

3.  In your October 28, 2004, letter to NYSDOT, you stated:

. . . No where does it state in the regulations that a non-disadvantaged owner cannot contribute "more" than the disadvantaged owner.  I do not believe this is an issue because it has been determined that most of my shares of Husted that I own, were acquired as the result of a gift.  . . . As my lawyer has stated in his letter, as [REDACTED] states in his letter, and as I have already stated in previous letters, the firm in question was not structured, nor were any gifts or transfers of interests or assets in the business made for the purpose of acquiring DBE certification.  

Under the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of the Regulation concerning group membership or individual disadvantage, business size, ownership, and control.  The Regulation at §26.69(c) and (e), states in part that contributions of capital or expertise by a disadvantaged owner to acquire their ownership interest in the firm must be real and substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  

It does not appear from the Department’s review of the record that you have satisfied your burden of proof under the Regulation for the following reasons: 

1.  According to [REDACTED]’s October 25, 2004, letter, you received your 80 percent ownership in the firm and became its CEO for foregoing positive opportunities you had enjoyed at your former employment and undertaking risk.  [REDACTED] also stated that both of you received your shares in the firm after they were traded with [REDACTED]’s shares in Hogoboom and that he then transferred a portion of his shares to you.  As indicated above, the firm’s accountant [REDACTED], stated 1) that you capitalized the firm with $1,600 while [REDACTED] contributed $400, 2) that you received your shares in Husted in the form of a gift after the trade of shares with Hogeboom, 3) that the DBE application mistakenly listed [REDACTED]’s contribution at $211,000 and yours at approximately $31,000 and 4) the formation of the firm was for the purpose of protecting your financial interest, due to your relinquishment as an engineer with established companies and taking on the responsibilities and risks associated with Husted.  Lastly, you confirmed that your shares were acquired as a gift.  

There is no record in the file to substantiate your $1,600 contribution.  Even if there were, you have not demonstrated whether this is a “substantial” contribution as referenced by the Regulation given the fact that you took over an existing firm, which presumably had assets and equipment at the time you acquired your ownership interest.  Furthermore, it appears that you received your shares in the firm as a result of a gift or transfer without adequate consideration from your husband, [REDACTED], a non-disadvantaged individual, following the exchange of stock ownership that occurred with Hogeboom.  This is not in accordance with the Department’s Regulation §26.69(h).  

2.  For your expertise to be considered your contribution to acquire ownership in the firm, under the Regulation §26.69(f)(1), your expertise must be (i) in a specialized field; (ii) of outstanding quality; (iii) in areas critical to the firm's operations; (iv) indispensable to the firm's potential success; (v) specific to the type of work the firm performs; and (vi) documented in the records of the firm.  In addition, these records must clearly show the contribution of expertise and its value to the firm; and 2) the individual whose expertise is relied upon must have a significant financial investment in the firm.  It appears that your past education as a Senior Industrial Engineer and your experience with Syracuse China Corporation played a factor in [REDACTED]’s decision to gift you shares in the firm.  Although your qualifications and expertise may have been essential to the firm’s success, it cannot be considered a real and substantial form of contribution under the Regulation without a specific showing of its value to the firm and other factors.  The record appears to contain only a copy of your résumé detailing your education and past work experience as an industrial engineer, but does not reveal how these qualifications are critical to Husted’s current operations, indispensable to its success, and specific to the manufacturing of concrete bridge and highway products.  When NYSDOT inquired at its March 23, 2004 on-site review, who has the experience or expertise at the firm, you responded:

There are a lot of people here that have the experience and expertise that they bring to the table.  I never like to short my staff, but I have a bachelor’s [in] industrial engineering, and 10 years prior experience in manufacturing, working for various manufacturing companies; and when I came into the business, well, I knew it was operating very much like a construction industry.  I’ve tried to bring it more into a manufacturing environment . . . doing things like inventory management.  Inventory was never managed before – how to affect cash flow, and to affect your ability to service your customer.  How to affect the bottom line.  We joined the manufacturing association of Central New York, and were able to get a lot of advice and some skills in some of the manufacturing areas that way; those resources I would say, I am the only one here with true manufacturing experience. 

You later stated in your July 16, 2004, letter to NYSDOT that you “have never claimed in the past that my expertise was relied upon as part of my contribution to acquire ownership in Husted. . . .”  Substantial record evidence therefore supports NYSDOT’s March 11, 2005 determination that your contribution to acquire your ownership interest in Husted does not meet the requirements of the Regulation.  In addition, the record does not contain documentation of your expertise and its value to the firm.

OTHER ISSUES

According to NYSDOT’s on-site review, Husted rents 50 percent of its yard space from JP Nolan, LLC., a holding company which you own.  You also possess a 50 percent ownership in Husted Equipment Leasing Company which rents equipment to Husted.  Your husband owns the remaining 50 percent in that firm.  You indicated at the on-site that the holding company holds the loan from a bank for the property but does not manufacture any products or provide services.  The above circumstances are factors in determining whether Husted is an independent business as required by the Regulation §26.71; however since independence issues were not raised by NYSDOT in its denial decision, the Department will not address them at this time.  

In summary, the information provided cumulatively supports a conclusion that Husted does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on NYSDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
       
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 

cc: Honorable Sherwood Boehlert, U.S. House of Representatives
     NYSDOT

