September 12, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
 
Reference Number:  05-0086

Mr. George H. Cate, III
Attorney at Law
Neal & Harwell, PLC
Suite 2000
150 Fourth Avenue North
Nashville, TN 37219

Dear Attorney Cate:

This is in response to the appeal that you filed on behalf of your client, Brave Construction, Inc.  (“Brave”).  We have carefully reviewed the materials from the Tennessee Department of Transportation (“TDOT”), as well as the information you provided, and have concluded that the removal of your client’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 C.F.R. Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that Brave is not an independent business within the meaning of the Department’s Regulation.  

Your appeal is further denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner does not control the firm within the meaning of the Department’s Regulation.  

The specific reasons for the denial of your appeal include the following:

BACKGROUND

According to the record, Brave was formed in 1986 by [REDACTED], a disadvantaged individual, to perform concrete and steel bridge construction, concrete flatwork, safety barrier/wall removal and installation.  Brave was initially certified by TDOT as a DBE in 1998.  On February 14, 2003, the Tennessee Comptroller of the Treasury issued its review of the firm’s work on TDOT contracts.  The Comptroller found that “Brave violated several subcontract agreements with its prime contractors by leasing personnel and equipment without the prime contractor’s written approval.  Brave’s . . . DBE status, is compromised by its dependency on a non-DBE vendor to supply equipment and personnel.”  The Comptroller based its conclusions on its review of the subcontract agreements between Brave and prime contactors, and lease agreements between Brave and other companies to provide equipment and personnel on behalf of Brave.  The Comptroller determined that “Brave is consistently using the non-DBE vendor Tom Arnold Construction Company (“Arnold Construction”) to supply equipment and skilled labor for the construction work described in the subcontract agreements.”

On November 20, 2003, TDOT notified Brave that it proposed to remove its DBE certification under §26.87 of the Department’s Regulation.  TDOT cited the following reasons for its proposal: 1) the viability of Brave depends upon its relationship with another firm or firms, and 2) [REDACTED] does not direct or cause the direction of the management and policies of the firm’s day-to-day [activities].  TDOT attached various documents to its proposal, which it claimed showed that 1) Brave owned very little equipment; 2) Brave had traditionally not maintained full-time employees other than [REDACTED] and his wife; 3) other Brave employees listed all reside in Alabama where Brave has contracts; 4) Brave must lease or subcontract necessary resources; 5) for underdrain jobs the firm relies almost exclusively on Arnold Construction for equipment and labor; 6) on a list of active jobs, Brave identified an employee of Arnold Construction as the immediate supervisor for work being performed by Brave; 7) payroll records showed that individuals employed by Brave were part-time and that on several jobs Brave’s contribution was to provide part-time unskilled labor; 8) Brave obtains assistance from Arnold Construction in obtaining materials, supervisors and skilled labor performing on Brave jobs are not listed on Brave’s payroll, and that Brave does not control materials and that Arnold Construction controls the schedule of work.  TDOT stated:

. . . On most of the jobs, Brave rented the equipment needed to do the jobs from Arnold Construction and used Arnold employees to both supervise and perform the skilled labor on the job.  Brave’s contribution to the job in large part was providing part-time unskilled labor.  In Brave’s June 2, 2003, submission, Brave states that when [REDACTED] is not responsible for the “immediate supervision of work at the job site on a day-to-day basis, he continues to have ultimate responsibility for the management and supervision of the work through making the necessary arrangements to secure the equipment and labor for the project; making arrangements for the materials . . . and where possible visiting the job site.”  

There is consistent reliance on another contractor to supply all the equipment necessary for the job, to supply the personnel necessary to operate that equipment, to supply the materials needed to perform the work and to supply the supervision for the work.  Simply providing miscellaneous part-time labor on the job and executing the same lease agreement with the same contractor to, in effect, perform the work does not under these circumstances amount to the independence and control necessary.  We do not believe the disadvantaged owner is exerting control or is operating a viable business.  

A hearing was subsequently held by TDOT on February 26, 2004, and the hearing panel decided to decertify Brave only for the installation of underdrains.  Following the hearing, Mr. Bobby Blackmon of the Federal Highway Administration’s (FHWA) Division Office, requested additional information from TDOT files concerning the projects on which Brave was a subcontractor to furnish and erect structural steel or pre-stressed concrete beams.  The division office’s findings, summarized in Mr. Blackmon’s April 16, 2004, letter and attachment to Mr. Charles Klemstine, FHWA’s Acting Associate Administrator for Civil Rights are as follows:  

. . . Brave owns no equipment, no storage areas, and relies on leased equipment with operators and part-time laborers, usually from other constructions firms on the same project.  Brave has to rely on other non-DBE contractors to accomplish the work in which it is certified. The relationship with Arnold Construction in which Arnold provided the equipment, operators, supervision and manpower for underdrain jobs was essentially a "front" with Brave not demonstrating any control.  In addition, this lack of demonstration of control was true for the steel and concrete beams where another firm, usually the prime, provided the required equipment, operators, and labor (in some cases) to accomplish the required work.  Also, for beams, joint checks to Brave and the beam provider were written by the prime contractors. In several of the subcontracts for beams, the prime specified where the beams were to be purchased and the purchase price.  Brave exercised little control on any of the projects evaluated.  [The Regulation] §26.71(m) indicates you must not determine that a firm is not controlled by a DBE solely because the firm leases, rather than owns, such equipment, where leasing equipment is a normal industry practice and the lease does not involve a relationship with a prime contractor or other party that compromises the independence of the firm.  The approach used by Brave for securing equipment, operators and labor is certainly not in accordance with industry practice. Other firms may lease equipment and operators, but only for specialized operations, certainly not every piece of equipment and operator on every job.  Also, Brave's relationship with the Arnold Construction and the contractors on the projects with steel and concrete beams compromised the independence of the firm.  [The Regulation] §26.71(q) indicates that a DBE can use an employee leasing company if they maintain an employer-employee relationship with the leased employees. Brave did not include the leased operators on his certified payroll. Brave's typical certified payroll for all the projects were a few unskilled laborers. For the reasons outlined above, Brave is not considered to meet the requirements of being in control. 

[The Regulation] §26.73(a)(2) indicates you may consider, in making certification decisions, whether a firm has exhibited a pattern of conduct indicating its involvement in attempts to evade or subvert the intent or requirements of the DBE program. Arnold Construction, a non-DBE, was accomplishing the underdrain work subcontracted to Brave. On the beam furnishing and erection subcontracts, Brave was being told where to purchase the beams and how much to pay.  In addition, on most occasions, the prime wrote the check to pay for the beams and provided the equipment and operators to set them in place.  According to the project records on contract CNB013, the prime unloaded and later set the beams.  [REDACTED] indicated the time Brave spent on the project did not justify sending in payrolls.  These kinds of arrangements subvert the intent and requirements of the DBE program.  DBEs following the intent and requirements of the program lost opportunities to participate because the total amount of Brave’s subcontracts were counted toward the project and overall DBE goal.  Brave's contribution to the final products were essentially the cost for unskilled labor.  Brave should be decertified from participation in the program. 

In this correspondence, Mr. Blackmon notified FHWA headquarters that the firm should be decertified entirely from the participation in the DBE program.  Mr. Blackmon, referencing a May 14, 2004, letter from Mr. Charles Klemstine, directed TDOT to initiate a decertification proceeding to remove Brave’s DBE eligibility under §26.87(c) of the Regulation.  Mr. Klemstine stated:

. . . It is our understanding that the firm is also certified to perform in 8 other areas as a DBE including furnish and erect steel and concrete beams.  Based on our review of the information provided, we believe that sufficient information is available to raise a reasonable doubt that the subject firm meets the eligibility criteria of [the Regulation].  The various reasons for our challenging the certification of this firm have previously been expressed to you.  However, we are providing for your easy reference, some of the key eligibility questions that we see in the certification of this firm.  The primary questions center on the fact of whether the DBE owner could in effect manage and supervise the day-to-day operations of the firm and the work it was required to perform when often he was not on the job site and in many instances had full reliance on other firms for the necessary personnel including project supervision and equipment.  

The matter of control can also be raised when there is the instance of co-management of the firm’s field operation by the DBE and most often in this case a non-disadvantaged individual.  Also from our reading of the record, the DBE firm in its application did not lit any of the necessary equipment a firm must possess to successfully complete areas of work such as underdrains, erection of steel and concrete beams, or slip form paving of barrier rail it intends to perform as a DBE.  The key determination to be made by the state is whether the DBE firm’s viability as an independent business does not depend on its relationship with another firm. . . .  In reviewing the record of evidence provided to us it appears that the preponderance of the evidence weighs heavily against this firm meeting the independence standard of [the Regulation].  While the stronger of the evidence relates to performing underdrain it cannot be separated form its equal inability to perform without assistance in other work areas in which the firm is certified to perform.   

Mr. Klemstine outlined the various issues of control of the firm and its dependency upon non-disadvantaged firms.  TDOT responded to FHWA’s request in early 2005, by notifying Brave of its intention to decertify it from the DBE program.  It stated “the reasons for the determination are set forth in the attached April 16, 2004, letter from Bobby Blackmon of the Tennessee FHWA office.”  A decertification hearing was conducted by TDOT’s informal hearing panel on April 4, 2005.  The panel upheld TDOT’s decertification decision on April 5, 2005, stating: 

The panel unanimously agrees that there is overriding reason to believe that Brave is not eligible as a DBE.  This decision stems in part from findings contained initially in the Comptroller’s Audit and more recently from a review and recommendation from the [Department] and the Tennessee Division Office of the FHWA that indicates the company does not meet eligibility requirements.  Hearing panel members believe the company fails to pass a key eligibility question – that of whether or not company manages and supervises day-to-day operations and can operate independently without reliance on other firms.  

U.S. DEPARTMENT OF TRANSPORTATION DECISION

The Regulation at §26.71(a) and (b) provides in part that only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.
The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  
Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.
In determining whether a firm is controlled by its socially and economically disadvantaged owners, the Regulation at §26.71(m) states that, you may consider whether the firm owns equipment necessary to perform its work.  However, you must not determine that a firm is not controlled by socially and economically disadvantaged individuals solely because the firm leases, rather than owns, such equipment, where leasing equipment is a normal industry practice and the lease does not involve a relationship with a prime contractor or other party that compromises the independence of the firm. 
Under the Regulation §26.71(q), the socially and economically disadvantaged individuals controlling a firm may use an employee leasing company.  The use of such a company does not preclude the socially and economically disadvantaged individuals from controlling their firm if they continue to maintain an employer-employee relationship with the leased employees.  This includes being responsible for hiring, firing, training, assigning, and otherwise controlling the on-the-job activities of the employees, as well as ultimate responsibility for wage and tax obligations related to the employees. 
The Regulation §26.87(b) states that if, based on notification by the firm of a change in its circumstances or other information that comes to your attention, you determine that there is reasonable cause to believe that a currently certified firm is ineligible, you must provide written notice to the firm that you propose to find the firm ineligible, setting forth the reasons for the proposed determination. The statement of reasons for the finding of reasonable cause must specifically reference the evidence in the record on which each reason is based.
Under the Regulation §26.87(c), if the concerned operating administration determines that information in your certification records, or other information available to the concerned operating administration, provides reasonable cause to believe that a firm you certified does not meet the eligibility criteria of this part, the concerned operating administration may direct you to initiate a proceeding to remove the firm's certification.   The concerned operating administration must provide you and the firm a notice setting forth the reasons for the directive, including any relevant documentation or other information.   You must immediately commence and prosecute a proceeding to remove eligibility as provided by paragraph (b) of this section. 
The Regulation §26.87(d) states in part that, when you notify a firm that there is reasonable cause to remove its eligibility, as provided in paragraph (a), (b), or (c) of this section, you must give the firm an opportunity for an informal hearing, at which the firm may respond to the reasons for the proposal to remove its eligibility in person and provide information and arguments concerning why it should remain certified.   In such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that the firm does not meet the certification standards of this part.  
Under the Regulation §26.87(f), you must not base a decision to remove eligibility on a reinterpretation or changed opinion of information available to the recipient at the time of its certification of the firm.  You may base such a decision only on one or more of the following: (1) changes in the firm's circumstances since the certification of the firm by the recipient that render the firm unable to meet the eligibility standards of this part; (2) information or evidence not available to you at the time the firm was certified; (3) information that was concealed or misrepresented by the firm in previous certification actions by a recipient; (4) a change in the certification standards or requirements of the Department since you certified the firm; or (5) a documented finding that your determination to certify the firm was factually erroneous. 
Substantial record evidence supports TDOT’s hearing panel’s April 5, 2005, decision to decertify Brave from the DBE program based on the firm’s lack of independence, and [REDACTED]’s lack of control of Brave’s day-to-day activities.
As stated above, TDOT’s hearing panel’s decision was based in part on the Tennessee Comptroller’s audit of the firm and the review and recommendation from the [Department] and the Tennessee Division Office of the FHWA.  It appears that FHWA’s division office (i.e. Mr. Blackmon’s letter), concluded that “Brave owns no equipment, no storage areas, and relies on leased equipment with operators and part-time laborers, usually from other constructions firms on the same project; and has to rely on other non-DBE contractors to accomplish the work in which it is certified.”  The firm’s relationship with Arnold Construction further demonstrated Brave’s lack of control on underdrain projects.  This also appears to be the case with Brave’s steel and concrete beam projects, wherein other firms provided required equipment, operators, and labor.  At its April 4, 2004, hearing, TDOT showed that on certain contracts, Brave was subcontracted to furnish and erect pre-stressed beams, but had no operators on its payroll.  TDOT cited an instance wherein only two Brave personnel were on a job site, one being [REDACTED].  TDOT stated “[REDACTED] indicates that time spent on the project did not justify sending a payroll.”  From the various contracts TDOT reviewed, TDOT concluded that:

every piece of equipment leased and every employee except [REDACTED] on TDOT projects are all leased. . . [The Regulation] says that . . . if you lease employees through a leasing company, you must have an employer/employee relationship.  [REDACTED] argues he’s no sure whether his employees also work for the prime or work for another subcontractor, it’s quite possible. I would argue to you that that’s not exerting the employer/employee control. . . . [REDACTED] claims he’s not sure whether the employees were working for the primes or working for another sub for leased employees, it’s quite possible that on one project they are on this side of the project working for the prime.  They come over and they work for Brave.  Brave brought to the jobs leased labor and a DBE status for DBE goals.  I present to the panel today that’s not enough for participation in the program.  That does not meet the independence standard that is required.  

TDOT’s conclusion is similar to that of Mr. Blackmon’s.  As stated above, Mr. Blackmon indicated that “Brave did not include the leased operators on its certified payroll.  Brave’s typical certified payroll for all of the projects were a few unskilled laborers.”  For the beam and erection subcontracts, Mr. Blackmon concluded that on most occasions, the prime contractor “wrote the check to pay for the beams and provided the equipment and operators to set them in place.”  Although [REDACTED]’s alleged during the April 4, 2005, hearing that it is Brave’s practice to rent cranes and utilize employees who may work elsewhere, this does not seem to adequately explain Brave’s reliance on other firms to perform its work.  

Brave’s dependence upon Arnold Construction and other firm’s for its equipment and personnel needs is inconsistent with the requirements of the Regulation §26.71.  While it may be true that under the Regulation §26.71(m) a recipient must not determine that a firm is not controlled by a DBE solely because the firm leases, rather than owns equipment, where leasing equipment is a normal industry practice and the lease does not involve a relationship with a prime contractor or other party that compromises the independence of the firm; FHWA’s division office determined that Brave’s approach was not in accordance with normal industry practice.  Substantial record evidence supports TDOT’s determination that other firms provided Brave with required equipment, operators, and labor.  Brave’s dependence upon these firms does not comport with the requirements of the Regulation §26.71.  Therefore, the Department upholds TDOT’s hearing panel’s decertification decision.  

OTHER ISSUES

You alleged in your April 28, 2005, rebuttal letter that 1) a successive challenge to Brave’s DBE eligibility based on the same grounds as TDOT’s first decertification action is inconsistent with federal regulations and prohibited under the doctrine of res judicata, and that 2) upholding TDOT’s hearing panel’s decision would be fundamentally unfair to Brave.  On the first point, you alleged that the Regulation §26.87 sets forth three mechanisms to initiate decertification proceedings, and that once one of these methods has been used, a decertification challenge proceeds to a final decision and possible appeal.  You argue that the three alternatives methods for initiating a proceeding should not be used to repeatedly challenge a firm’s DBE eligibility.  

The Department disagrees.  There is no limit to challenges of a firm’s eligibility specified in the Regulation.  Furthermore, in this instance, TDOT initiated a second review of Brave’s certification after being directed by FHWA’s Tennessee division office pursuant to §26.87(c) of the Regulation.  It appears FHWA identified the lack of Brave’s control on steel and concrete beam projects after its review of additional information obtained from TDOT.  You further claim in your rebuttal letter that Mr. Blackmon did not provide any factual information that was not already part for the administrative record that the time of the first decertification proceeding and that he merely critiqued TDOT’s February 26, 2004, hearing.  An operating administration, in this case FHWA, can review a recipient’s certification records.  If, as specified under the Regulation §26.87(c), there is reasonable cause to believe that a certified firm does not meet the DBE eligibility criteria of this part, the operating administration may direct the recipient to initiate a proceeding to remove the firm’s certification.  This may occur at any time and can happen after a determination by a recipient to remove a portion of firm’s DBE certification for a particular scope of work; or if the operating administration disagrees with a recipient’s analysis.  The record is clear that following FHWA’s direction, TDOT initiated a second decertification action.  TDOT’s actions conform to the Regulation §26.87(c).

In summary, the information provided cumulatively supports a conclusion that Brave does not meet the criteria as required for DBE certification under 49 C.F.R. Part 26.  The company is, therefore, ineligible to participate as a DBE on TDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc: TDOT

