August 8, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
 
Reference Number:  05-0087

[REDACTED] 
President
Central Painting, Inc.
P.O. Box #606
Saint John, IN 46373

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Central Painting, Inc. (“CPI”).  We have carefully reviewed the material from the Illinois Department of Transportation (“IDOT”), as well as the information you provided, and have concluded that the denial of your firm’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution to acquire your ownership interest in CPI was not real, substantial, and continuing within the meaning of the Department’s Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that you do not possess actual control of CPI as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.
The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.
According to the Regulation §26.69(f)(1) and (2), the following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's contribution to acquire ownership: the owner's expertise must be (i) in a specialized field; (ii) of outstanding quality; (iii) in areas critical to the firm's operations; (iv) indispensable to the firm's potential success; (v) specific to the type of work the firm performs; and (vi) documented in the records of the firm.  These records must clearly show the contribution of expertise and its value to the firm.  The individual whose expertise is relied upon must have a significant financial investment in the firm. 
According to the firm’s August 30, 2004, DBE application, you are the 51 percent owner of CPI, a firm established in June 1997 to perform industrial and commercial painting.  Your husband and Vice President of the firm, [REDACTED], a non-disadvantaged individual, is the 49 percent owner.  The DBE application indicates that both you and [REDACTED] capitalized the firm with $7,500.00 cash.  You acquired your 1000 shares (51 percent of the firm), using this investment on January 4, 1998.  The record contains an affidavit from you dated August 30, 2004, which states:

CPI’s, initial investment from its present owners was $15,000.00.  [REDACTED] contributed $7,500.00 and [REDACTED] contributed $7,500.00.  [REDACTED] also contributed her services to the company as office manager, free of pay for the first three years of CPI’s existence.  [REDACTED] made this pledge because she wanted to further help her family in the new and difficult endeavor of starting a family owned business.  

The record also contains a rebuttal letter dated April 22, 2005 to IDOT in which you further explain your contribution.  You stated:

In 1997, CPI was established with $30,000 in its savings account.  At that time I had no part or title in the company.  But because I felt the need in helping this cause, I donated $7,500.00 from my personal savings which I saved from jobs I held before I was married.  My husband, who was nominated at the time as CPI President, also contributed $7,500.00.  The company's nominated Vice President at the time also deposited $15,000.00.  At the time when the company was established, I contributed my services free of charge without having any title or part in the company, for one year.  After my nomination as President I still continued to work for free until the company had established strength and power, to be able to compete with the other established and more powerful companies in our field.  I believe strongly that I played a major role in helping the company in gaining strength and independence in order to survive.  I believe that by contributing my services to the company without compensation, the company had saved more than $100,000.00. This money was used in establishing higher prequalifications with the various Departments of Transportations that CPI gets its contracts from. I believe these higher prequalifications the company has attained over the years were granted due to the money power the company gained by having someone like me that was willing to donate 5 days/8 hour weeks without compensation. 

Under the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of the Regulation concerning group membership or individual disadvantage, business size, ownership, and control.  The Regulation at §26.69(c) and (e), states in part that, contributions of capital or expertise by a disadvantaged owner to acquire their ownership interest in the firm must be real and substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  It does not appear from the Department’s review of the record that you have satisfied your burden of proof under the Regulation for the following reasons: 

1.  Since your contribution of $7,500.00 was the same as your husband’s contribution, your acquisition of 51 percent of the firm’s shares is not considered substantial within the meaning of the Regulation §26.69.  At best, your ownership interest is 50/50.  

2.  For your expertise to be considered your contribution to acquire ownership in the firm, under the Regulation §26.69(f)(1), your expertise must be (i) in a specialized field; (ii) of outstanding quality; (iii) in areas critical to the firm's operations; (iv) indispensable to the firm's potential success; (v) specific to the type of work the firm performs; and (vi) documented in the records of the firm.  In addition, these records must clearly show the contribution of expertise and its value to the firm; and the individual whose expertise is relied upon must have a significant financial investment in the firm.  Although your qualifications and expertise may have been essential to the firm’s success, it cannot be considered a real and substantial form of contribution under the Regulation without a specific showing of its value to the firm and other factors.  The record appears to contain only a copy of your résumé detailing your education and past work experience in the medical field, but the record does not reveal how these qualifications are critical to CPI’s current operations, indispensable to its success, and specific to its commercial and industrial painting operations.   Although you alleged that the company has obtained pre-qualifications due to your efforts, this does not relate to the specific expertise you may bring to the firm in the critical areas of its operations.   In addition, record information is void of any substantial documentation which contains your expertise and the dollar value associated with it.  
 
Substantial record evidence therefore supports IDOT’s January 27, 2005 determination that your contribution to acquire your ownership interest in CPI does not meet the requirements of the Regulation.  
CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.
The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.
Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.
The Regulation §26.71(g) states in part that a disadvantaged owner to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 
According to the Regulation at §26.71(k) in part, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
According to the firm’s DBE application, your husband, [REDACTED], assists you with hiring/firing of management personnel, field/production operations supervision, marketing and sales, and purchasing of major equipment.  According to your résumé, your duties at CPI, since 1998, include “obtaining and securing contracts for the company; interpreting contract documents; blueprint reading; estimating; communicating with state and municipality officials; attending meetings and preconstruction conferences; ordering supplies and material for our projects; traffic control supervisor and technician; flagger; health and safety officer; human resources; payroll; book and record keeping.”  Prior to joining the firm, you were a Medical Technologist with NIMLS Laboratories from August 1996 to June 1997, where you handled blood and gas analysis, specimen preparation, and communicated with doctors regarding clinical findings.  Between September 1995 and May 1996, you were a Medical Technologist with Mayers Medical.  You hold a Bachelor of Arts Degree in Medical Technology.  

[REDACTED]’ résumé states the following with regards to his qualifications:

Experience of 24 years in industrial, commercial, and residential projects.  . . . Have undertaken and successfully completed state and government projects such as IDOT, INDOT, the City of Chicago, CTA, and undertaken responsibility for overseeing and managing the painting portion of the U.S. Main Post Office in Palatine Illinois in 1990.  In June 1997, [REDACTED] took on a new endeavor and challenged himself in establishing his own painting company.  Since then he has been attaining, managing, and successfully completing industrial, and commercial projects in the states of Indiana, Illinois, Michigan, and Maryland.

His résumé also lists jobs he has undertaken, which include bridge, road, and office painting, and lead removal.  Since 1980, he has worked for Atlantic Painting, Three Star Painting Company, Eagle Painting Company and Midway Contractors in various capacities including Painting Foreman.  These companies were involved in painting pumping stations and tunnel systems, and the sandblasting and painting of river locks and wall covering.  

You indicated in your April 22, 2005, letter to IDOT that although [REDACTED] is the firm’s Field Foreman and has knowledge and experience for painting, you have obtained various certificates as a Traffic Control Supervisor/Technician.  You stated: 

. . . Besides the duties that my résumé describes (securing contracts, attending meetings, estimating, ordering supplies, flagger, health and safety officer etc.), my day-to-day roll within this company has taken on more responsibility and became allot more complex.  For instance, I have attended continuing education classes that were being offered by The American Traffic Safety Services Association (“ATTSA”) in March of 2003.  There I achieved the certificates of traffic control technician . . . and traffic control supervisor . . .  By attaining these two certificates, I have taken on the tremendous responsibility of making sure and taking extreme care in the closing of roads, and redirecting traffic flow away from our job site, keeping in mind the safety, to both the general public and our workers on the jobsite. Those 2 years of experience of being CPI’s traffic control supervisor, enabled me to become certified on February 26, 2005 . . . with ATSSA, as traffic control supervisor.  

On February 9 -12, 2005, I attended the Society of Protective Coatings SSPC, C-3 Supervisor/Competent Person [course]. . .As CPI’s C-3 Supervisor/Competent, I have to oversee an entire painting project that has been contracted to CPI, from the beginning of its operation through the end.  As a C-3 Competent person on the field I must be able to identify the sources of lead paint and the risks it poses to industrial painting activities.  I have to understand the harmful repercussions lead paint poses to my workers, the public and the environment.  Knowing these harmful affects, I must identify the necessary controls in order to protect my workers, the public and environment.  In the field, once I have identified the potential risks of my project and the required controls, I am responsible of ensuring that they are implemented effectively, so the operation of our project can go on without any potential risk or danger to workers, the general public and environment. 

On paragraph 6 of [IDOT’s] letter dated January 27, 2005, it suggests that you have interpreted in my résumé of qualifications that I had 16 years of experience in the medical field. I believe this was misinterpreted by the Department, because I had a total of 4 years College training and 1 year hospital based internship, making my medical technician education 5 years.  In the medical field as it indicates on my résumé I had a total of about 2 years experience.  This makes my college education and work in the medical field of 7 years, not 16. The majority of my work experience has been with CPI from 1997-present.  

Paragraph 7 suggests that my role in the company is generally of an administrative nature and functions unrelated to the firm's principle business activities.  By holding the above certificates and working in the described particular sectors of our firm does not make my roll administrative alone.  When field operations are being conducted I must be out there every single day, making sure the operations of conducting traffic control are implemented, as well as being the C-3 supervisor competent person.  Both require my expertise and experience.  With my traffic control supervision, I have to see that all laws of traffic control are being implemented with the required safety for all individuals that are involved with the project.  My responsibilities as the C-3 supervisor on a project include determining the type of containment system that will be selected.  The containment system which will be selected by me will have an impact on the health and safety of all those involved near or at the project. I also have the responsibility as a C-3 competent person to train my workers and project owners.  I have to take care that this training is being implemented by my careful selection of proper respiratory and personal protective equipment.  

Paragraph 8 reflects that [REDACTED] shares all the estimating, bid preparation, hiring and firing, field supervisor and purchasing of major equipment etc.. . with me, and these functions are critical to the field operations of a painting business and that I cannot independently control these functions without reliance on him.  . . . But under no circumstance would [REDACTED] act by himself when it concerns the company.  I do not believe that my application suggests that I cannot independently control these functions.

Paragraph 11 implies that the corporate resolution grants [REDACTED] the authority to individually exercise financial powers on behalf of the firm, including endorsing checks and borrowing money independent of me. . . . I have always had the authority to exercise financial powers on behalf of the firm.  I have always endorsed CPI’s check of contract payments, payroll checks, and bill payment checks.  I have always had the number one authority to transfer funds from the companies saving accounts to its checking accounts in making sure our workers and bills are being paid in a timely fashion.  I have always had the authority in the borrowing of moneys from the company's bank, and establishing lines of credit and loans for the company. 

1.  Under the Regulation §26.71(g), a disadvantaged owner must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.  There is no indication that you possess experience in painting industrial or commercial building sites; nor are you responsible for handling this aspect of the business.  It appears that your primary contribution to the firm is in the area of traffic control, lead containment systems, and administrative work.

2.  Under the Regulation §26.71(e), non-disadvantaged individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  It appears that you rely upon your non-disadvantaged husband, [REDACTED], to perform the core functions of the firm and to serve as its supervisor in the field.  [REDACTED] has substantial expertise in painting, sandblasting, and lead paint removal, which are key elements of the firm’s primary line of work.  

3.  Lastly, it appears [REDACTED] has the ability to write company checks and to borrow funds.  The record contains a corporate resolution from Centier Bank that permits [REDACTED] to borrow funds on behalf of CPI.  It also appears that [REDACTED] is a co-owner of the firm’s checking account and has the ability to write checks without your signature.  The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  Under the Regulation at §26.71(e), non-disadvantaged individuals must not possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  [REDACTED] clearly can obligate the firm by virtue of his ability to draw funds from the firm’s accounts or to take loans out on the firm’s name.  This level of authority, vested in the non-disadvantaged owner, limits your control of CPI and is inconsistent with the Regulation. 

Substantial record evidence thus supports IDOT’s conclusion that you do not possess actual control of the firm as required by the Regulation §26.71.

In summary, the information provided cumulatively supports a conclusion that CPI does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
       
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 

cc: IDOT

