July 21, 2005

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Reference No.: 05-0101

[REDACTED]
Chapman Bowling Scott, P. A.
112 La Grange Avenue
P. O. Box 610
La Plata, MD 20646

Dear [REDACTED]:

This is in response to the appeal you filed on behalf of your client, H & H Multi-Service, Inc. (H & H Multi-Service).  We have carefully reviewed the material from the Maryland Department of Transportation (MDOT) as well as that you submitted, and have concluded that the denial of H & H Multi-Service certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports MDOT’s conclusion that the ownership by the socially and economically disadvantaged owner was not real, substantial and continuing going beyond pro forma ownership of the firm as reflected in ownership documents as required under 49 CFR Part 26.69(c); and that the socially and economically disadvantaged owner  does not have the overall understanding of, and managerial competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operation as required by 49 C.F.R. § 26.71.
The specific reasons for the denial of your appeal include the following:

§26.69(b) “To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically disadvantaged individuals.”

(c) “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

(i) “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm:
      (1) “When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the application firm.”

(i) “You must apply the following rules in situations in which marital assets form a basis for ownership of a firm:
      (1) “When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the application firm.”

1. “A copy of the document legally transferring and renouncing the other spouse’s rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm’s application for DBE certification.” 

The firm is in the business of dismantling large scale equipment (removal of non-portable heating and air cooling units) NAICS Code 238290.  According to the record, the firm was capitalized by [REDACTED], President and the socially and economically disadvantaged owner.  [REDACTED] holds five shares or one hundred percent of the ownership interest in the firm.  As proof of purchase, [REDACTED] provided a copy of a cancelled check drawn on the joint account of [REDACTED].  MDOT concluded that [REDACTED] acquired her ownership interests with marital assets. 

Your letter of rebuttal states “[REDACTED], a disadvantaged person, holds one hundred percent (100%) of the ownership interest of H & H Multi-Service, Inc. (hereinafter referred to as the `Corporation”).  In making their decision, the MBEAC has cited an ownership concern that [REDACTED] acquired her ownership interest with marital assets.  [REDACTED]’ initial contribution to the Corporation was $7,000.00.  This contribution was drawn on a joint checking account that [REDACTED] owns with her husband, [REDACTED], Vice President and a non-disadvantaged individual.  Attached as Exhibit A to this Appeal Letter is an Affidavit of Assignment and Renunciation.  [REDACTED] assigned and renounced any interest he had in the contribution and did not consider the funds to be marital assets.” Attachment A contains an Affidavit of Assignment and Renunciation from [REDACTED] dated June 9, 2005.  The Department’s Regulation at §26.69(i)(2) states “A copy of the document legally transferring and renouncing the other spouse’s rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm’s application for DBE certification.”  MDOT denied the firm’s DBE Application on March 14, 2005.  According to your letter of rebuttal, you further stated that “[REDACTED], who is [REDACTED]’ husband, is an officer and an employee of the Corporation.”  We are not sure what [REDACTED] is renouncing in this situation since he is actively involved in the firm.  As previously stated, the document legally transferring and renouncing the other spouse’s rights was not provided at the time of the application. Therefore, the document submitted with your letter of rebuttal is not acceptable.

2) §26.71(d) state “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”
§26.71(f) “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

§26.71(h) “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”

§26.71(j) “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.”

The record reveals that H & H Crane & Rigging was initially incorporated in the state of Maryland on June 23, 2003.  The company’s name was changed to H & H Multi-Service, Inc. on June 5, 2004.  The applicant firm provides for the removal of abandoned, non-portable heating and air-cooling units, and other related services.  Services are marketed to government agencies and commercial entities. 

An analysis of the Application @ B entitled Identify your firm’s management personnel who control your firm in the following areas:

Financial Decisions - [REDACTED]
Estimating and bidding- [REDACTED]
Negotiating and contract Execution-[REDACTED]
Hiring/firing of management personnel-[REDACTED]
Field/Production Operations Supervisor-[REDACTED]
Office Management-[REDACTED]
Marketing/Sales-[REDACTED]
Purchasing of major equipment-[REDACTED]
Authorized to sign Company checks – [REDACTED]
Authorized to make financial transactions [REDACTED].

According to [REDACTED] résumé, from 2003 – present, she assumed full responsibility for all aspects of owning and operating the business.  From 2000-2003, she was an Administrator for Deming Enterprises, Inc., where she managed all administrative aspects of business including human resources, accounts payable and receivable collections, payroll, banking, taxes, and insurance including claims and audits.  She also performed all dispatch and receptionist duties.  From 1994 – 2000, you were a scheduling Coordinator for [REDACTED].  There she scheduled surgeries with OR, obtained preauthorization from insurance companies, arranged pre-op testing with Primary Care Physicians, and provided patient instructions.

[REDACTED], the non-disadvantaged owner’s spouse, résumé states his objective is to manage a company performing crane rental and demo & rigging operations, utilizing his experience and skills in these fields.  From 2003-present he worked as an Estimator/Field Operations Manager, where he provides estimates/bids for job prospects; and schedules and supervises field operations.  From 2002-2003, he worked Deming Enterprises, Inc, overseeing all aspects of crane operations and demo & rigging division.  From 1999-2002, he worked for Millennium Crane & Rigging as a Crane Operator/Rigging Foreman.  From 1994-1999, he worked for Laurel Equipment Company as a Crane Operator/Rigging Foreman.  He has certifications from the District of Columbia as a Certified Crane Operator, Virginia State Highway Administration Certified Equipment Operator and is a member of the International Union of Operating Engineers.

The record clearly reveals that the person with the experience and expertise to manage the critical activities of this firm is [REDACTED]. According to the record, [REDACTED] is responsible for the overall management of the business.  Her duties and responsibilities include hiring & firing, banking, marketing, and planning.  MDOT contends that she contributes 20 hours a week to the operation of the business.  

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”  

We agree with MDOT’s determination that the socially and economically disadvantaged owner does not appear to have the required experience and expertise in the critical areas of this business.

Your letter of rebuttal states that “The MBEC erred in their determination of [REDACTED] operational and managerial control of the Corporation.  Prior to establishing the Corporation, [REDACTED] was employed by Deming Enterprises, Inc., a corporation that is also in the construction trade of demolition and rigging of HVAC equipment.  As an employee, she not only performed administrative functions such as accounting and payroll, but she was responsible for the hiring of employees, union relationship, the pricing of jobs, scheduling and billing.  It was the result of her job at Deming Enterprises, Inc. that she gained the overall understanding of the business, the managerial and technical competence and experience to operate and manage her Corporation.  As the president and owner of the Corporation, [REDACTED] is involved in the pricing; negotiating and signing of all contracts of the Corporation….[REDACTED] is not a part-time owner of the Corporation.  She stated to the MBEAC that she devotes approximately twenty (20) hours per week to the Corporation.  This statement does not accurately represent [REDACTED]’ total time committed to the Corporation.  [REDACTED] devotes twenty hours of dedicated time in her home office to the operation of the Corporation.  Due to her experience in the trade, she is very efficient in her duties and work.  There are many times when [REDACTED] is meeting with clients, visiting worksites, networking and promoting the Corporation.  She is available to employees and clients on a 24 hour, 7 day a week basis by cell phone.  Overall, [REDACTED] spends approximately forty (40) hours per week on the affairs o the Corporation and the controlling of its activities.  One of the main reasons for establishing her own business was to be able to have flexibility to spend time with her daughter, [REDACTED], born in April 2003.  Being a mother is not an interest that is in conflict with the management of the Corporation.”  While you make a plausible argument, your client’s résumé and experience do not support your statement.  This type of arrangement is contrary to the intent of the Department’s Regulation.

§26.71(i) (1) states “You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.  Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm’s policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. You may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner’s remuneration is lower than that of some other participants in the firm.”  (2) states “In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and economically disadvantaged individual now controls it, you may consider a difference between the remuneration of the former and current controller of the firm as a factor in determining who controls the firm, particularly when the non-disadvantaged individual remains involved with the firm and continues to receive greater compensation than the disadvantaged owner.” 

 The record evidence reveals that [REDACTED] is the highest paid employee of the firm.  Your letter of rebuttal states that “Finally, the MBEAC points to [REDACTED] salary as the highest paid employee of the Corporation.  [REDACTED] salary is less than the salary he was previously making at his prior employment.  In order for [REDACTED] to work for the Corporation, he needed to have a comparable salary otherwise it would not have been beneficial to [REDACTED], or the [REDACTED] family as a whole, for him to leave his job.  [REDACTED] has not in the past taken a salary from the Corporation, on the advice of the Corporation’s accountant.”  This statement clearly supports the value of [REDACTED] to the firm.  We agree with MDOT’s determination that this arrangement violates §26.71(i) (1) of the Department’s Regulation.

§26.71(c) states “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual from making any business decision of the firm.”  

The Bylaws of the firm states in Article III, section 2-Duties and Powers: (Section 2-401) The Board of Directors shall be responsible for the control and management of the business and affairs, property and interests of the Corporation, and may exercise all powers of the Corporation, except such a those stated under Maryland state law, are in the Charter or by these Bylaws, expressly conferred upon or reserved to the shareholders or any other person or persons named therein.
Section 9-Quorum and Adjournments (Section 2-408)
1. Except as otherwise provided by law, the Charter or these Bylaws, at all meetings of the Board of Directors, or any committee thereof, the presence of a majority of the entire Board, or such committee thereof, shall constitute a quorum for the transaction of business. 

 
1. the Charter, or these Bylaws may provide that less than a majority constitute a quorum, but may not provide that less than one-third of the entire Board of Directors constitute a quorum unless: 

1. there are two or three Directors, in which case not less than two may be a quorum; 

2. or there is only one Director, in which case that one may be a quorum. 

 

According to the record, the Board of Directors consists of [REDACTED], [REDACTED] and [REDACTED].  Both of the male members of the Board of Directors are non-disadvantaged individuals.  If the two non-disadvantaged individuals do not agree with the direction that the socially and economically disadvantaged owner wants to take the firm, they can vote against it.  While we realize that the socially and economically disadvantaged owner can replace members of the Board of Directors, we believe that in this case it is highly unusual because of the value of [REDACTED] to the firm’s critical operations.  Your letter of rebuttal states that “One reason [REDACTED] was elected as a Board Member by [REDACTED] was so she would not need [REDACTED]’ cooperation to have a majority of members.  As the sole shareholder, [REDACTED] could have elected to have a closed Maryland Corporation with no board members or she could have limited the board members to herself as the sole member.  The reason that two additional members were elected was to allow the Corporation to have the ability to continue temporarily in the case of an emergency with [REDACTED].”

In summary, the information provided cumulatively supports a conclusion that H & H Multi-Service, Inc. does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on MDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
                                
Sincerely,

Joseph E. Austin, Chief 
External Policy and Program Development Division 
Departmental Office of Civil Rights

cc:  MDOT

