CERTIFIED MAIL
RETURN RECEIPT REQUESTED 
 
Reference No.:  05-0104

[REDACTED]
Hutsell Construction Company
P.O. Box 8973 
Highway #63 N.
Houston, MO  65483 

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Hutsell Construction Company (Hutsell Construction).  We have carefully reviewed the material from the Missouri Department of Transportation (MODOT) as well as that submitted by you and have concluded that the denial of Hutsell Construction’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports MODOT’s conclusion that control by the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

How are burdens of proof allocated in the certification process?  The Regulation provides that firms seeking DBE certification have the burden of demonstrating to the recipient that they meet the requirements of the regulation for group membership, individual disadvantage, business size, ownership and control by a preponderance of the evidence (more likely than not).  In reviewing all of the facts of record, this office has concluded that Hutsell Construction Company has failed to meet its burden by a preponderance of the evidence with regard to whether or not the firm meets the requirements of 49 CFR Part 26.

The record information reveals that Hutsell Construction, a firm established in 2000, was originally owned 50/50 by you, the disadvantaged owner and your husband [REDACTED], a non-disadvantaged individual.  Subsequently, this business was dissolved in July of 2002.  According to the record Hutsell Construction was re-established in June 2004, by you and your husband. The record evidence indicates that you, the disadvantaged owner, are the 51% owner, and your non-disadvantaged husband, [REDACTED] the 49% owner of the firm.  The Board of Directors consists of you, the disadvantaged owner, (Secretary and Treasurer) and your husband, [REDACTED] is the firm’s President.  Hutsell Construction is seeking certification in the areas of bridge work and box culverts.  

The specific reasons for the denial of your appeal include the following:

The Regulation at §26.71(e) requires that “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.
The Regulation at §26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

Under the Regulation §26.71 (k)(2) states, “If you cannot determine that the socially and economically disadvantaged owners ‑‑ as distinct from the family as a whole ‑‑ control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
1.  The record indicates that you, the disadvantaged owner do not possess sufficient knowledge and experience which directly relates to the firm’s primary operations and do not control its critical activities on a day-to-day basis.  

We have carefully considered your background with respect to your ability to control the activities of this type of business.  The record is void of any information that substantiates whether you, the disadvantaged owner, have the intricate knowledge of construction or management of construction projects, the firm’s main line of work.  According to the onsite review report you list your duties to include taxes, payroll, accounts receivable, accounts payable, look for projects to bid for and general office work.  Your responsibilities appear to be primarily administrative and clerical in nature and are unrelated to the performance or supervision of the technical aspects of construction activities conducted by the firm.  Further, the record does not indicate that you, the disadvantaged owner had any prior experience in the construction field before starting Hutsell Construction in 2000.  According to the record, prior to starting Hutsell Construction, you, the disadvantaged owner worked in childcare and as a bookkeeper from 1980-1987; from 1987-2000 you were a Social Service Assistant at [REDACTED] Nursing Center responsible for keeping records and office equipment; from 200-2001 you were Vice President and Secretary/ Treasurer for Hutsell Construction; from 2002-2004 you worked for the [REDACTED] News Office responsible for typing, proofing, inserting and various tasks. 

The Regulations at §26.71 (g) states in part that “Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.” 

The regulation also requires that DBE owners possess the requisite skills, which enable them to intelligently and critically evaluate technical information presented to them by other participants in the firm’s activities.  While we realize that you may have contributed to the success of Hutsell Construction and may be involved in the day-to-day operations of the business, the fact remains that the record is void of any documentation that substantiates that you, the disadvantaged owner has the technical expertise and background to control day-to-day operations of a construction business.  

2.  The record also indicates that [REDACTED], the non-disadvantaged owner, has many years of experience in critical aspects of its operations and manages and supervises key operations of the firm.  The record reveals that [REDACTED], the non-disadvantaged owner is the individual who has the technical ability and expertise to control the day-to-day activities of Hutsell Construction. According to [REDACTED]’s résumé and other documents contained in the record, he has served as the firm’s President since its inception.  He is the person relied upon to perform critical activities of the firm.  Specifically, he has over 29 years of experience in this type business.  As the firm’s Field Superintendent, [REDACTED] is responsible for the critical activities of this business such as field supervision, and estimating and bidding.  According to MODOT’s December 1, 2004, onsite review report and other documents contained in the record, prior to starting the firm, from 1975-1986 he worked on various construction jobs as a Laborer, Operator and Carpenter; from 1986-1991 he worked at Pace Construction Company as a Carpenter; from 1991-2000 he worked as a Bridge Superintendent for Pace; from 2000-2001 he was President of Hutsell Construction; from 2002 -2004 he was a Bridge Superintendent for L. Krupp.  

According your rebuttal you state:

I do not dispute the fact that my husband, [REDACTED], has the expertise in the area of building bridges. There is no doubt that I am incapable of constructing even the smallest of construction projects, but on the other hand [REDACTED] is not capable of performing all of the duties that I perform.  He doesn’t wade through any of the legalities or pour over contracts as I do.  I set up all credit accounts, obtain bonding & required insurance certificates, and am responsible for all required submittals…Please understand that there is much more to our company than estimating the price of labor and machinery and actually building the bridges and box culverts.  

The record further reveals that [REDACTED] also holds a Commercial Driver’s License (CDL) and shares control of all day-to-day operations of the business.  According to the firm’s DBE application, you the disadvantaged owner and your husband share the responsibility of estimating and bidding, hiring and firing, and the purchasing of major equipment. It is important to note that [REDACTED] is listed as the primary person for estimating, hiring and firing and purchase of equipment.  Further, the record reveals that [REDACTED] is authorized to make financial transactions for the firm and sign company checks.  This type of shared decision-making is inconsistent with the Department's Regulation.  

In your rebuttal letter you state:

For convenience [REDACTED] and I both have authority to bind the company in contracts, have signatory rights on bank accounts and are able to provide estimating/bids for projects.  Many legal documents require the President’s signature as well as either the Secretary or Treasurer’s signature.  With only two individuals acting as the board and the only shareholders, I decided that [REDACTED] would have the title of President since I would act as both the Secretary and Treasurer.  

The Regulation at §26.71 (d)(1) requires a disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president). 
Under the Regulation at §26.71(i)(1), recipients may consider differences in remuneration between the disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. Recipients may determine that a firm is controlled by its disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm.  
 
The Regulation requires that participating DBE owners enjoy the profits and losses of their businesses in a degree that is commensurate with their ownership interest.  The Department has reviewed your compensation that of your husband and have concluded that compensation of the socially and economically disadvantaged owners is not commensurate with your ownership interest in the business.  The record evidence reveals that since the incorporation of the firm, [REDACTED] receives significantly higher compensation than that of you, the disadvantaged owner.  

According to your rebuttal you state:

The Company must pay prevailing wage on most projects, therefore [REDACTED] makes more per hour that I do.  As a small company starting out, I do not always pay myself for all of the hours that I work, but have compensated myself with additional shares in the company…As the controlling shareholder and chief executive officer of the company, I feel it is my responsibility to pay all vendors, contractors and employees before I pay myself.  I certainly hope that I will be compensated in the future, but that is a risk that I am willing to take.  

You further stated:

[REDACTED] has experience in all phases of construction, so [he] is able to run his machines, perform carpentry work and supervise thereby keeping labor costs to the company down…I realized that we couldn’t qualify as a DBE because of the way we had organized the corporation, and without the DBE certification the possibility of obtaining bridgework was looking slim.

The Department has carefully reviewed the entire record in this matter and has determined that [REDACTED], a non-disadvantaged individual has the technical ability and expertise to control the day-to-day activities of Hutsell Construction and is disproportionately responsible for the operation of the firm.  This conclusion is supported by documents contained in the record such as Hutsell Construction’s DBE application, MODOT’s on-site evaluation, and résumés of the individuals.  Furthermore, Hutsell Construction appears at best to be a family-run business.  It is important to note that, without the expertise of [REDACTED], it does not appear that you, the disadvantaged owner would be able to exercise control of the firm without input on substantive areas of the firm’s operations.  Clear and convincing evidence in the record substantiates MODOT’s decision to deny DBE Certification to Hutsell Construction Company.  

In summary, the information provided cumulatively supports a conclusion that Hutsell Construction Company does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MODOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
                   
Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 

cc:  MODOT

