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September 30, 2005
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 05-0127
[REDACTED]
President/CEO

AI Engineers, Inc.

919 Middle Street

Middletown, CT 06457

Dear [REDACTED]:
This is in response to the appeal you filed on behalf of your firm, AI Engineers, Inc. (“AIE”).  We have carefully reviewed the material from the State Office of Minority and Women Business Assistance (SOMWBA), as well as that you submitted, and have concluded that the denial of AIE’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports SOMWBA’s conclusion that AIE is not a small business concern as defined pursuant to Section 3 of the Small Business Act and Small Business Administration regulations implementing it (13 CFR Part 121) that does not exceed the cap on average annual gross receipts specified in §26.65(b). 
The specific reasons for the denial of your appeal include the following:

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.
Under the Regulation §26.65(a) to be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by Small Business Administration (SBA) standards.  You must apply current SBA business size standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts.
In reviewing the record, this office has concluded that AIE failed to meet its burden, by a preponderance of the evidence, with regards to business size.  According to the record information, AIE was certified by SOMWBA as a DBE for “bridge/structure design, bridge rehabilitation, highway design, construction engineering, and inspection” under NAICS code 541330.  The size standard for this classification is $4 million.  The firm’s gross receipts as reported in AIE’s tax returns are as follows:
2002 total gross receipts


[REDACTED]
2003 total gross receipts


[REDACTED]
2004 total gross receipts


[REDACTED]
                              Total                                  [REDACTED]
3 year Average



[REDACTED]
AIE’s gross receipts averaged over the three-year period from 2002 to 2004 exceed the $4,000,000 size standard for NAICS code 541330.   You indicated in your August 17, 2005, rebuttal letter that out of the firm’s total gross billing of $[REDACTED] for 2004, only $[REDACTED], [REDACTED] in general construction and $[REDACTED] for survey work.  This you alleged “technically” allows AIE to stay within the small business cap limit of $4 million.  Lastly, you indicate that NAICS code 541330 was established only for design work, not design/build.  Design/build you stated does not have a separate NAICS code but has higher values beyond the $4 million cap.  
While it may be true that the firm conducted work which could be divided among other NAICS codes, the Department notes that AIE is certified by SOMWBA only in NAICS code 541330.  As such, the $4 million gross receipts cap is the only limit applicable to the firm.  Since AIE’s gross revenues over a three year period exceed this amount, substantial record evidence supports SOMWBA’s July 27, 2005 decision that the firm is ineligible for continued participation in the DBE program.  
We are including in this decision a copy of the Questions and Answers on the Department’s Office of Small Disadvantaged Business Utilization’s Web site regarding firms that exceed the size standards or personal net worth requirements.

In summary, the information provided cumulatively supports a conclusion that AIE does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on SOMWBA’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief 

External Policy and Program Development Division 

Departmental Office of Civil Rights

cc:  SOMWBA
