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September 28, 2005

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 05-0131
[REDACTED]
President

Gerdan Slipforming, Inc.

PO Box #715

Cape Girardeau, MO 63702
Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Gerdan Slipforming, Inc.  (“GSI”).  We have carefully reviewed the material from the Louisiana Department of Transportation and Development (“LDOT&D”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 C.F.R Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution of capital to acquire your ownership interest in GSI was not real, substantial, and continuing within the meaning of the Department’s Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that you do not possess actual control of GSI as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP 

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.
The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.

According to the Regulation §26.69(i), recipients must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) a copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

According to the firm’s DBE certification application, GSI was formed in June 1990 in Missouri as a concrete construction firm installing slipforming concrete safety barriers, curbs and gutters, and sidewalks.  The application indicates that your initial investment to acquire your ownership interest in the firm consisted of a check in the amount of $255.00.  
The record contains a letter from you to LDOT&D dated April 13, 2005, states:

On June 15, 1990, I purchased 255 shares of stock at $1.00 per share with personal check #4755 for $255.00.  A copy of this check was sent to [the Missouri Department of Transportation] [“MODOT”] with my original application in 1990.  I no longer have a copy of this check.  

The record also contains a copy of MODOT’s 1990 compliance review findings which stated:

The certification application indicates the source of investment capital were personal savings and a secured bank loan.  On June 15, 1990, [REDACTED] issued check number 4755 in the amount of $255.00 for 255 shares of stock.  [REDACTED] on the same date issued check number 4230 for his 245 shares in the company.  Both checks were drawn on joint checking accounts with the spouses, [REDACTED] and [REDACTED]. The shareholders were issued company stock on June 18, 1990.  The record reveals that the firm obtained two loans on June 19, 1990, from the First Exchange Bank of Cape Girardeau: the first, a $44,512.00 equipment loan at 12.5% and a $22,500 line of credit at 12.0% (variable) interest rate.  Both of these notes were signed by [REDACTED], President.  When asked, what collateral was pledged toward the $67,012, [REDACTED] stated that the Gomaco Commander III being purchased and two verbal contracts which the company had at that time served as collateral.  The Commander III was purchased from Driskell Cement Finishing.  GSI, a company less than five (5) days old, received the $44,512 loan and a $22,500 line of credit from an accredited financial institution solely upon it's balance sheet of four or five days of business. Other creditable factors had to have been considered by the bank in order for a new company with such a miniscule balance sheet to have been awarded such loans.  

According to MODOT’s June 30, 1999, on-site visit report, you stated “. . I had a $22,000.00 line of revolving credit that I used my machine and trailer as collateral.  I had a separate loan to purchase the machines at the same time I started GSI.”  You stated in your August 22, 2005, appeal to the Department:
[LDOT&D] finds that the initial start-up cash of $255.00 to fund the creation of the company in 1990 was not the separate property of the applicant.  [LDOT&D] does not give any credence to the $50,000.00 bank loan to the company for acquisition of the slip-form paver, payment guaranteed by me, individually.  My husband had no liability whatsoever for the loan.  While the paver was purchased from a company my husband controlled, it was purchased at fair market value as shown in documentation included with my application for certification by [LDOT&D].  The $255.00 incorporation payment PLUS a bank loan of $50,000.00 to the company, guaranteed by me alone supports the requirement that ". ..contribution of capital.. .must be real and substantial."  As to the requirement that a spouse "irrevocably renounces" all rights of ownership, it is submitted when the $255.00 check written on a husband/wife account was paid into a business, controlling stock interest of which was owned by the wife alone, the husband acceded to having no interest in the corporation.  

There is no indication in the record that substantiates your $255.00 contribution and whether these funds came from your funds alone rather than from a joint account.  In addition, the record evidence does not indicate whether you personally repaid the firm’s loans with First Exchange Bank of Cape Girardeau or obtained the Gomaco Commander using your own funds. 
Although you indicate in your appeal letter that your husband “acceded to having no interest in the corporation,” this does not constitute sufficient revocation of his interest in the firm under the Regulation §26.69.  Under the Regulation, when marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.  There is no such document in the record evidence.  
Substantial evidence thus supports LDOT&D’s June 22, 2005, determination that your contribution of capital to acquire GSI does not meet the requirements of the Regulation §26.69.  
CONTROL

The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation §26.71(g) states in part that a disadvantaged owner to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

According to the Regulation at §26.71(k) in part, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
The record evidence reveals that you do not control the firm as required by the Regulation §26.71 based on the involvement of a non-disadvantaged individual at the firm, and your lack of expertise in the primary activities of GSI.
1.  According to the record, your husband, [REDACTED], and your brother-in-law [REDACTED] (referred to as [REDACTED]) both non-disadvantaged individuals, are involved in the firm. [REDACTED] résumé indicates that he has served as GSI’s superintendent since June 1990.  From 1969 to 1988, he was vice-president of Driskell Cement Finishing Company, Inc.   [REDACTED], your non-disadvantaged spouse, also has worked as GSI’s superintendent since 1992 and was with Driskell Cement Finishing Company, Inc. from 1976 to 1998.  You indicated in your June 8, 2005, letter to LDOT&D that Driskell Cement Finishing Company ended operations in April 1998.  

Your résumé reveals that you are responsible for GSI’s overall financial management, marketing of services, customer relations and personnel management.  Between February 1988 and June 1990, you served as a corporate secretary/treasurer for Driskell Cement Finishing Company, a firm specializing in commercial and residential flat work.  You were responsible for all bookkeeping and clerical duties.  From November 1976 to February 1988, you were a secretary for Riverside Lumber Company, a firm handling commercial and residential building.   Your duties consisted of general bookkeeping and clerical work.  
During MODOT’s June 30, 1999, on-site visit report, you described your construction experience and the start of GSI as follows:
I have been around the construction business, well my in-laws have been in it since 1970 and I have been around it since 1973.  I have worked for a lumber company for about 12 years.  My husband, [REDACTED] has been in the construction business since 1976.  I decided to try this on a whim and give it a shot.  At Driskell Cement Finishing, I worked as an office manag[er].  . . . My duties at Driskell Cement Finishing were bookkeeping. . .

[At GSI] I bid monthly on projects and send proposals out.  . . . [REDACTED] keeps shop of GSI.  [REDACTED] has nothing to do with business operations – strictly keeps our shop in line.  

[MODOT] Who is responsible for estimating and cost analysis?

Myself.  I get information from MODOT and from Arkansas DOT letting and I send them out accordingly.  . . . 

As of March 15, 1998, my husband’s business was dissolved.  He was owner of Driskell Cement Finishing Company with his father, [REDACTED] and brother [REDACTED] but the work wasn’t there.  Employees from Driskell Cement Finishing Company are employees at GSI.  . . . The sign outside is made to represent slipforming with both names on it, Driskell Cement Finishing and GSI.  . . . But Driskell Cement Finishing, Inc. is closed.  . . . 
[REDACTED], [REDACTED], and [REDACTED] are what I would call supervisory positions.  . . 

[MODOT] Explain how and why you decided to start GSI. 

It goes all the way to Driskell Cement Finishing, Company.  They did local curb and gutter, sidewalks, and patio work.  They did just flatwork and had a slipformer that they couldn’t keep busy.  Driskell couldn’t keep the machine running so I bought it from them.  I wanted to try something.  I wanted to make it work.  So I read up on the machine through brochures and fliers in order to start my own business.  

MODOT’s on-site review indicates that [REDACTED] and [REDACTED] and [REDACTED] monitor job sites whereas you handled the administrative functions for GSI, negotiate financing, contracts and boding and insurance for the firm.  

You stated in your August 22, 2005, rebuttal letter to the Department:

As the application clearly shows, the only area of responsibility met by anyone other than myself in the operation of this business is in the area of  field/production operations supervisor which is provided by my brother-in-law and husband.  Policy making and administrative work is a prime function of a company CEO.  Few that I know actually do the hands on work, the field work. [LDOT&D’s] finding of similarity of the business of GSI and Driskell Cement Finishing Company shows total lack of knowledge and understanding of the difference in specialty concrete work (slip-forming barriers, etc.) and concrete flatwork (paving, etc.).  As anyone familiar with the two knows, there is little if anything the two different areas of work have in common.  GSI’s specialty is bridge barriers which is the portion of the Louisiana project GSI is interested in.  

The finding that I have not shown I have the "ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management and policy making" is insulting and can only be viewed as a personal attack.  Surely such a comment cannot be allowed to stand as an objective finding which supports denial of certification of my company.  I prepared the application and I am the one who had all the contact with [LDOT&D’s] office in the process. Not that Louisiana is or should be bound by it, but the fact is MODOT, in its on-site audit of this company (re: GSI’s certification as a DBE in Missouri and in Arkansas) has found precisely that I am the person running this company and have been, to the satisfaction of Missouri and Arkansas authorities, for more than six years. . . . 
Under the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.  You have not met your burden of proof in demonstrating your ability to run and control GSI without the involvement of your husband and brother in law, both non-disadvantaged individuals.  They have direct experience in the firm’s line of work, and by your own statement, control field operations.  Under the Regulation §26.71(e), individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  
The Regulation §26.71(g) states in part that a disadvantaged owner to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.  Although you may be competent in the bidding and estimating processes and the accounting/bookkeeping functions of the firm, it does not appear that you possess the knowledge or experience to intelligently and critically evaluate information presented by GSI’s superintendents and others.  Rather, it appears GSI is a family run business wherein you rely upon others with expertise in the actual field operations.  Substantial record evidence thus supports LDOT&D’s June 22, 2005, determination that you do not control the firm as required by the Regulation §26.71.

In summary, the information provided cumulatively supports a conclusion that GSI does not meet the criteria as required for DBE certification under 49 C.F.R Part 26.  The company is, therefore, ineligible to participate as a DBE on LDOT&D’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: LDOT&D
