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December 13, 2005

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No.: 05-0137
[REDACTED]
Command Construction, LLC
768 Bocage Lane
Mandeville, LA 70471
Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Command Construction, LLC (“Command Construction”).  We have carefully reviewed the material from the Louisiana Department of Transportation and Development (“LDOT&D”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution of capital to establish the firm was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that you do not possess actual control of the firm as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.

The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

To overcome this presumption and permit the interests or assets to be counted, the Regulation at §26.69(h)(2) states in part, that the disadvantaged individual must demonstrate by clear and convincing evidence, that (i) the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

According to the Regulation §26.69(i), recipients must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) a copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

According to the firm’s DBE application, Command Construction was established in December 2001 and performs highway and heavy construction, paving, and sewer/water/drainage construction.  You own 55% of the firm and are its managing member.  Your husband, [REDACTED], a managing member and a non-disadvantaged individual, owns the remaining 45 percent of the firm.  The firm’s operating agreement specifies that you and [REDACTED] contributed $100 and $90, respectively for the initial capitalization of the firm.  
From the Department’s reading of the record, it appears that you have not met your burden of proof in establishing that your contribution of capital to acquire Command Construction was real, substantial, and continuing as required by the Regulation for the following reasons.    

According to the DBE application, your initial investment to acquire your ownership interest in the firm was $173,000.00 in cash.  Both you and [REDACTED] appear to have secured a loan for the firm from Hibernia National Bank in February 2004, in the amount of $200,000.00 and a line of credit.  The record also contains an undated statement on the firm’s letterhead that states:

The funds used to start Command Construction were as follows:

401K funds from Mutual of America (held jointly) [REDACTED]
Separate funds of [REDACTED]                        [REDACTED]
(Donation from mother [REDACTED])                            

                                                                                   [REDACTED]
Attached is the final statement from Mutual of America, Notarized Affidavit of Gift from [REDACTED], and Separate Property Regime of [REDACTED].  Because copies of these checks have been misplaced and are therefore, unavailable, an affidavit was executed by [REDACTED] to attest to this donation.  Additionally, in 2004, [REDACTED] executed a Separate Property Regime in which [REDACTED] acknowledges [REDACTED] separate monies of $100,000.00 to the capital account of Command Construction. 

The record contains a signed affidavit dated October 16, 2003, from your mother [REDACTED] which states “I have given my daughter, [REDACTED], $100,000 (One hundred thousand dollars), for the purpose of start-up capital for Command Construction.  These funds were a gift, no repayment is expected.”  A 2002 tax form 1099-R (“Distribution from Pensions, Annuities, Retirement or Profit Sharing Plans, etc.) indicates that [REDACTED] received a distribution of $145,695.72 from Mutual of America.  The record also contains a signed “act of donation” dated October 12, 2004, from your son [REDACTED] to you, wherein [REDACTED] donated a check in the amount of $20,000.00 issued by [REDACTED] to [REDACTED].  Lastly, the record contains a “Contract for Separation of Property Regime” dated October 8, 2004, wherein you transfer 45 percent of the interest and assets of Command Construction to [REDACTED].  In return, [REDACTED] transferred his rights, title, and interest to your 55 percent share of the firm.  This document states: 

. . . [REDACTED] has contributed separate monies to the capital account of Command Construction LLC in the amount of $100,000.00.  In further consideration of the transfer to her of the assets listed herein above, [REDACTED] hereby waives any and all claims she may have to reimbursement for these separate monies contributed to Command Construction.
LDOT&D’s on-site report states:

[REDACTED] mother gifted her $100,000.00 to begin the firm.  A notarized statement attesting to this gift has been provided.  Since these funds were donated in 2001, we requested that [REDACTED] provide copies of her mothers’ bank statement to show that the funds were donated and a copy of the firm’s bank statements to track the deposit of funds.  [REDACTED] provided copies of cancelled checks written from [REDACTED], her mother.  These checks were written to [REDACTED] and her three children, [REDACTED], [REDACTED], and [REDACTED] [in] December 2001 and January 2002.  [REDACTED] wrote the checks to the children in order to avoid the gift tax imposed by the federal government.  The money was intended for [REDACTED] use, and the children automatically gave the funds to [REDACTED].  A copy of Command Construction’s bank statement shows two deposits totaling $100,000.00 in January 2002.  The bank statement also shows a $240,000.00 debit which [REDACTED] explains in her fax cover letter dated May 16, 2005, as being transferred from the company’s checking account to the saving account.  . . . 

You describe your contribution of capital to start Command Construction in your September 10, 2005, rebuttal letter to the Department:

Jointly held funds in a 401K were used as start-up capital. . . . As a matter of Louisiana law, I was entitled to fifty-percent (50%) of the 401K funds, and those funds were considered as a portion of my real and substantial contribution to Command Construction.  My separate portion of start-up funds came from a gift from my mother. . . . LDOT&D was provided a notarized affidavit from my mother that these funds were in fact a gift to me for start-up capital, a copy of which is attached. Furthermore, had it been requested I could have provided documentation that my mother is employed by Roche as a full-time pharmaceutical representative, and therefore is not involved in the management or operations of my firm at all.

Finally, as stated above, according to [the Regulation] §26.73(b), historical information is not to be considered, however, LDOT&D noted that my husband and I entered into a separate Property Regime after denial of my first application. While I believe the federal regulations make the timing issue irrelevant, I will address this it.  During this entire application process, I used the services of [REDACTED], formerly of SJB Group and now with the FHWA, as an advisor.  SJB Group had a grant to assist DBE/WBE applicants.  [REDACTED] asked the LDOT&D Office of Compliance if it was necessary, given Louisiana's community property laws, for me to file for a separate property regime and was told yes, it was the only way to satisfy their requirements. This separate Property Regime was filed along with application number two, and it clearly delineates the separation of our community assets and the acknowledgement of the gift for start-up funds as separate property.

The Regulation §26.69(c) states the contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real, substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. There is no indication that you have paid any monies on the firm’s loan with Hibernia Bank using your personal funds.  In addition, it appears [REDACTED] retirement assets were used to capitalize the firm and that you received a gift of $100,000.00 from your mother, which you attribute to your acquisition of ownership in the business.  The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.  In regards to [REDACTED] 401K, he is clearly still involved in the firm.  As such, his contribution of assets to assist you start Command Construction cannot be counted, unless, as stated in the Regulation §26.69(h)(2), the gift or transfer to you was made for reasons other than obtaining certification as a DBE; and you actually control the management, policy, and operations of the firm, notwithstanding the continuing participation of [REDACTED] who provided the gift or transfer.  You alleged that the Property Regime document establishes [REDACTED] relinquishment of the funds he used to assist you start the firm.  However, this was signed in October 2004, well after the formation of the firm.  You implied in your rebuttal letter that this was done for obtaining DBE certification.  Here again, there is no indication that reimbursed [REDACTED] for his gift to you.  In addition, for the reasons set forth below, it does not appear that you control the firm.  Lastly, while it may be true that your mother is not involved in the firm’s affairs and appears to have given you $100,000.00 outright to start your firm, your contribution must still be deemed to be real, substantial, and continuing.  The record is silent as to whether your mother, who gifted you the $100,000.00, is economically disadvantaged as required by the Regulation.  All that the record before the Department indicates is that according to the DBE application, you contributed $100.00 to the firm. This does not meet the “substantial” requirement when one considers the $100,000.00 from your mother and [REDACTED] $145,695.72, which were used to capitalize the firm.  
Substantial record evidence therefore, supports LDOT&D’s June 14, 2005, determination that your contribution of funds to acquire ownership of Command Construction does not meet the requirements of the Regulation §26.69.  
CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.

The Regulation §26.71(g) states in part that a disadvantaged owner to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

Under the Regulation §26.71(h), if state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm. 
According to the Regulation at §26.71(k) in part, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
The Record evidence indicates that you do not control the firm within the meaning of the Regulation §26.71 due to 1) the involvement of non-disadvantaged individuals in the firm’s primary field of operations, and 2) your lack of experience in the nature of the firm’s work.  

1.  According to the firm’s DBE certification application, your husband, [REDACTED], a non-disadvantaged individual, performs estimating and bidding with [REDACTED], the firm’s project manager and non-disadvantaged individual.  [REDACTED] assists you in negotiating and contract execution, and is authorized to sign company checks and make financial transactions.  The application indicates that [REDACTED], operations manager and non-disadvantaged individual, is solely responsible for field production operations.    

[REDACTED] résumé indicates that because of his “prior experience in construction management, he does the estimating and the majority of project management for Command Construction jobs.”  [REDACTED] has been employed in the construction industry since 1982 and was employed by Boh Bros Construction Company until 1997.  While with Boh Bros Construction Company, his duties included project management, business development, and estimating.  He has worked in a similar capacity for River Road Construction.  In 1999, he worked for Angelo Iafarate Construction as a project manager and was promoted to New Orleans Area Manager, overseeing $45 million in projects in the New Orleans area.  [REDACTED] holds a Bachelor of Science degree in Civil Engineering from Tulane University and is a member of the Associated General Contractors and Associated Building Contractors.  According to the site visit report, he took the technical exam for the firm in 2001 and is shown as the qualifying party, along with you, on the contractor’s license exam.  The site-visit report also notes that although you took the business law portion of the test in 2004; you did not take the technical portion.  
2.  Your résumé contained in the file indicates that prior to starting Command Construction, you were a licensed realtor for 6 years.  You have also served as a board member on several charitable organizations such as your position as President of [REDACTED].  You stated that “one of the fiduciary responsibilities of board service is the understanding, management, and implementation of budgets and financial statements.”  From 1983 to 1986, you were employed as an administrative assistance/office manager for the New Orleans City Attorney’s Office.  You hold an OSHA 10 hour Certificate and have completed the STP Project Management course offered by the AGC.  You have three years of college at the University of New Orleans, where your focus was on general business administration.  You are a member and associate director of the Associated General Contractors and Associated Building Contractors, and hold memberships in the Summer Conference Committee for the Associated General Contractors, the Associated Building Contractors (ABC) and the Non-Dues Revenue Committee for the ABC.  

You stated the following in your September 10, 2005, rebuttal letter to the Department:

. . . Since LDOT&D implies that I am only handling administrative duties, what are my secretary/office manager, [REDACTED], and my bookkeeper, [REDACTED] doing every day?  LDOT&D continues to quote only part of [the Regulation] §26.71 in their denial letter, and contends that I am disproportionately dependent on my husband who is a member of my firm. While my husband does have experience, so do my operations manager, my field superintendents, operators, and laborers.  [The Regulation §26.71(f)] says that I may "delegate various areas of the management, policymaking, or daily operations of the firm to other participant in the firm". As a $7 million construction firm, I cannot wear all hats.  I have owned and operated Command Construction for three years.  I have built Command Construction from a $1.5 million company in 2002 to a $7 million company.  Not only have I gained on the job experience during the past 3 plus years, and feel absolutely comfortable in making independent decisions regarding my firm's activities, I have availed myself of every opportunity for classes and certification.  This includes taking the Louisiana Licensing Board Exam.  After completing one portion of the exam with a score of 92, the Licensing Board waived the second portion of the exam.  This issue of licensing was also addressed in LDOT&D’s letter.  It is a customary practice to waive the examination when the licensing board feels the applicant has sufficient expertise in their field. 

The Department agrees with LDOT&D’s conclusion that you do not control the firm within the meaning of the Regulation.  Under the Regulation §26.71(d), an owner must  posses the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions matters of management, policy, and operations.   In addition, the Regulation §26.71(g) states in part that a disadvantaged owner to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 
Your duties at the firm appear administrative in nature and involve primarily office operations.  [REDACTED], a non-disadvantaged individual, has the experience in the construction field, the firm’s primary area of work.  According to LDOT&D’s site visit report, he performs all the technical project management for the firm.  The firm’s superintendent and project manager would be in charge of handling problems that arise in the field.   Without his involvement and [REDACTED], the operations manager and a non-disadvantaged individual, it is doubtful that you would be able to manage the firm’s affairs in the field.  It appears that although you may have an understanding of the firm’s bidding process, non-disadvantaged persons are relied upon to perform the actual construction work of the firm, a task that you seem would be unable to complete on your own.  Lastly, [REDACTED] ability to sign checks drawn on the firm’s account reflects his disproportionate control over the firm relative to his share of ownership in the firm.  It is conceivable that [REDACTED] would use this ability to obligate the firm.  This arrangement is inconsistent with the Regulation §26.71(e), which states in part that individuals who are not socially and economically disadvantaged must not, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
Based on the record evidence, it does not appear that you met your burden of proof under the Regulation §26.61(b) and §26.71 in establishing your control of Command Construction.  Substantial evidence therefore supports LDOT&D’s determination that you do not control the firm within the meaning of the Department’s Regulation §26.71.

In summary, the information provided cumulatively supports a conclusion that Command Construction does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on LDOT&D’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: LDOT&D
     The Honorable David Vitter
