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October 17, 2005

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference Number:  05-0140

[REDACTED]
President

Groundbreaking Exploration, Inc.

P.O. Box 6522

Vernon Hills, IL  60061

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Groundbreaking Exploration, Inc. (“Groundbreaking”).  We have carefully reviewed the material from the Illinois Department of Transportation (“ILDOT”) as well as what you provided on behalf of your firm and have concluded that the denial of your firm from ILDOT’s Disadvantaged Business Enterprise (DBE) program, in accordance with the criteria set forth in 49 CFR Part 26 (“the Regulation”), is supported by substantial record evidence.
Your appeal is denied based upon substantial record evidence that supports ILDOT’s conclusion that Groundbreaking does not meet the eligibility standards as follows:
OWNERSHIP

§26.69(e)
The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.
§26.69(h)(1)
You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is – 
(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; 
(ii) Involved in the same or a similar line of business; or 
(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.
§26.69(h)(2)
To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that – 

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and

(ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.
§26.69(j)(3)
Ownership of the firm in question or its assets is transferred for adequate consideration from a spouse who is not a socially and economically disadvantaged individual to a spouse who is such an individual.  In this case, you must give particularly close and careful scrutiny to the ownership and control of a firm to ensure that it is owned and controlled, in substance as well as in form, by a socially and economically disadvantaged individual.

According to the record evidence, you established Groundbreaking on December 11, 2002.  Groundbreaking is a contract drilling firm that specializes in geotechnical and environmental subsurface exploration and is seeking to be certified in ILDOT’s DBE program.  You are President of the company and [REDACTED], your non-disadvantaged husband, is Vice President.  Groundbreaking initially began as a sole proprietorship, formerly owned by your husband under the name of Windy City Drilling.  However, by the time you decided to incorporate, the name Windy City was already taken; so you changed the name. 
When the company was initially established, you and your husband each shared a 50 percent ownership in the business.  According to the record, both of you reportedly paid $500.00 for 500 shares respectively valued at $1.00 per share.  On November 6, 2003, 
[REDACTED] transferred one percent of his shares (10 shares) to you, giving you 51 percent ownership in the firm and leaving him with 49 percent ownership.  The record does not contain any receipt for payment or documentation that substantiates that you actually paid for the transferred stock.
While you meet the definition for presumptive group membership, [REDACTED], allegedly of Middle Eastern descent, does not meet the definition of a disadvantaged individual according to the Regulation.  
According to §26.69(h)(1), any gift or transfer without adequate consideration from any non-disadvantaged individual or non-DBE firm who is involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; involved in the same or similar line of business; or engaged in an ongoing business relationship with the firm, or an affiliate of the firm for which the individual is seeking certification, is presumed not to be held by a socially and economically disadvantaged individual.  According to §26.69(h)(2), to overcome that presumption, the disadvantaged individual must demonstrate that the gift or transfer was made for reasons other than obtaining certification as a DBE and that she/he actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual.  The record evidence indicates that [REDACTED], your non-disadvantaged husband, transferred 10 shares of stock to you without receiving any form of payment in exchange (adequate consideration).  Based upon the above information, you have not met the burden of proof in establishing that your ownership interest in Groundbreaking is real, substantial, and continuing as required by the Department’s Regulation.
The record also reveals that [REDACTED] previously owned the firm as a sole proprietorship when it was named Windy City Drilling.  In addition, according to the record, equipment was contributed from Windy City Drilling prior to December 11, 2002, when the name was changed to Groundbreaking.  [REDACTED] reportedly gained experience working for his father’s firm performing essentially the same duties that he does for Groundbreaking.  The record further reveals that [REDACTED] maintains his involvement in the daily operations of the firm.  As a part owner, Vice President, and Field Supervisor, [REDACTED] expertise and work experience is heavily relied upon.

Based upon the relationship that exists between your firm and the non-disadvantaged individual, it appears that you may not independently own and control the firm in accordance with the aforementioned provisions of the Regulation.  Moreover, you have not clearly demonstrated that you control the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual.
Based upon the above facts, we conclude that you have not met the requirements of §26.69(h)(1) and (2).

CONTROL
§26.71(a)
In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record viewed as a whole.

§26.71(b)
Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.

§26.71(d)
The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day, as well as long-term, decisions on matters of management, policy and operations.
§26.71(e)
Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

§26.71(f)
The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.

§26.71(g)
The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate the information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
According to the record, you have an M.S. and a B.S. Degree in Speech-Language Pathology.  Your résumé indicates that you were a speech-language pathologist in the health care industry from 1999 to the present.  In addition to your duties at Groundbreaking, you apparently still work 10-20 hours per week performing speech therapy as a sole practitioner.  Since establishing your company in 2002, you have performed the following functions:  Professional Affairs Coordinator; Purchasing Manager; Marketing Manager; Office and Communications Manager; Accounting and Financial Manager; Client Services/Relations; and Manager of Daily Operations and Field Production.  According to your résumé, you schedule projects, provide proposals/estimates, perform reviews of business contracts and transactions, oversee delivery of system soil samples, establish rates of services, engage in negotiations, work with clients to develop and improve quality, make business decisions regarding finances, manage accounts, track income/revenue and business expenses, establish vendor accounts, secure loans and lines of credit, file taxes and other business reports, recruit and hire employees, manage/ supervise personnel and employee benefits, execute marketing and sales plans, research and approve business purchases of equipments, etc., complete purchase orders, consult with legal counsel and manage corporate affairs.
Conversely, the majority of [REDACTED] work experience is relevant to the type of work that Groundbreaking performs.  He has over 16 years of experience conducting soil sampling.  [REDACTED] worked for his father’s firm – Chicago Drilling Company – from 1991 to 1996.  After leaving there, he started his own company, Windy City Drilling, as the sole proprietor.  In addition to being Vice President, he is also a Field Supervisor and Drill Rig Operator at Groundbreaking.  His duties at Groundbreaking involve training and supervising the drilling crew; reporting to the operations manager on matters regarding crew compliance, field production, inventory, equipment, and repair/maintenance needs; and managing the storage of equipment and drilling supplies.  He also shares the responsibility for signing company checks with you.
§26.71(d) requires that the socially and economically disadvantaged owner possess the power to direct or cause the direction of the management and policies of the firm as well as make day-to-day and long-term decisions involving matters of policy and operations.  In addition, §26.71(g) requires that the socially and economically disadvantaged owner have an overall understanding of, as well as a managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged individual must have the ability to intelligently and critically evaluate information regarding the firm’s activities and to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise that is limited to office management, administration, or bookkeeping functions, is insufficient to demonstrate control of the firm.  It appears that your experience is in an area not directly related to the type of business in which the firm is engaged.  The record indicates that you had no practical experience related to drilling or geotechnical and environmental subsurface exploration prior to establishing your company in 2002.  §26.71(e) stipulates that non-disadvantaged individuals must not possess or exercise the power to control the firm or be disproportionately responsible for the operation of the firm.  According to the record, both you and your husband share responsibility for field operations.
§26.71(l)
Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear and convincing evidence, that:
(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlled the firm.

As previously stated, Groundbreaking was initially structured as a sole proprietorship by the non-disadvantaged owner.  It appears that the expertise of your husband, a non-disadvantaged individual, is heavily relied upon to control the management, policy, and day-to-day operations of the firm.  The Regulation is very specific that the socially and economically disadvantaged owner must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations.  Moreover, according to the record, the manner in which you acquired majority ownership in the firm was without adequate consideration.  You bear the burden of proving, by clear and convincing evidence, that you independently control the firm without relying on the non-disadvantaged individual.  We agree with ILDOT’s determination that the socially and economically disadvantaged owner does not meet the requirements of the Regulation.
The information provided cumulatively supports a conclusion that Groundbreaking does not meet the criteria required for DBE certification at 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on ILDOT’s Federal-aid projects.  This decision is administratively final as of the date of this correspondence.
Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division
Departmental Office of Civil Rights

cc:  ILDOT

