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CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.:  05-0142
[REDACTED]
Dataled Technologies, Inc.
9710 S. W. Davies Road
Beaverton, OR  97008-6757
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Dataled Technologies, Inc. (Dataled).  We have carefully reviewed the material from the California Unified Certification Program, (CUCP) California Department of Transportation (CALTRANS), as well as that submitted by you and have concluded that the denial of Dataled’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports CUCP’s conclusion that ownership and control by the disadvantaged owner, is not real, substantial and continuing as required by the Regulation. 

Your appeal is also denied based upon our determination that substantial record evidence supports CUCP’s conclusion that the socially and economically disadvantaged owner(s) does not possess the power to direct or cause the direction of the management and policies of the firm as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

The Regulation at §26.69(c) provides that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial. Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee. 

The Regulation at  §26.69 (h)(1) requires that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; involved in the same or a similar line of business; or engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification. 

Under the Regulation at  §26.69(h)(2), to overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer. 

According to the record, Dataled Technologies was established in March 2001, by you the disadvantaged owner.  Dataled is a distributor of electronic “yield” signs for Public Transit Agencies.  The firm also provides installation of CCTV, AVL systems and wireless microphones for Transit Buses.  The record further reveals that the LED Sign Business conducted with Public Transit Agencies and suppliers was purchased from ECGI, Inc. along with all manufacturing and marketing rights and tools.  ECGI was a construction and sales business that went out of business owned and operated by [REDACTED], a non-disadvantaged individual and your domestic partner. 
According to the record in you used your property in Washington to secure a home equity line of credit from Key Bank National Associates in the amount of $100,000 in order to purchase the sign business from [REDACTED].  The record further reveals that the line of credit is from a joint account, with [REDACTED] being the co-borrower.  CUCP sent you a letter dated May 2005 to ask you to explain why [REDACTED] was listed as a co-borrower.  There is no information in the record that you responded to the CUCP’s request. 

Your letter of rebuttal states:      
I did respond to this question and provided her with a letter from [REDACTED], of Key Bank, showing that I was the sole owner of the property that represented the collateral for the home equity line of credit.  
A letter dated May 17, 2005 signed by [REDACTED] states:

I am writing in regard to our customer [REDACTED].  [REDACTED] is the primary borrower on a Home Equity Line of Credit, [REDACTED].  This credit line is joint with [REDACTED] and was established on January 12, 2001.  It is important to note that [REDACTED] individually owns the property that secures this credit line.  

The Regulation provides that contributions of capital or expertise by the disadvantaged owner to acquire his/her ownership interest in the participating DBE business be real and substantial. Although you are the sole owner of the properties used as collateral to obtain the Home Equity Line of Credit, [REDACTED] is listed as a co-borrower and is equally obligated to pay this loan.  Since [REDACTED] was the previous owner of the firm and is also the co-borrower of the home equity line of credit used to purchase the firm.  An argument can be made that your contribution of capital to obtain this business was not real and substantial.  
The burden of proof for meeting the criteria for certification rests on the applicant.  Obviously, this type of transaction does not represent a real and substantial contribution pursuant to the Department's regulation.  In addition, there still exists a requirement for you, the applicant, to produce documents which substantiates your investment in a firm for which certification is sought. Since no evidence was provided to substantiate that funds used to acquire ownership interest actually derived from your individually owned resources, as required by the Regulation, we therefore must conclude that you, the disadvantaged owner failed to make a real and substantial investment in the acquisition of this business.
We concur with CUCP that you have failed to substantiate that your contribution of capital to acquire your ownership interest was real, substantial and continuing. 

CONTROL 
The Regulation at §26.71(d) and (e) requires that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on maters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).  In a corporation, disadvantaged owners must control the board of directors.  Non-disadvantaged persons may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation at §26.71(e) requires that “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
The Regulation at §26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owner must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
Under the Regulation §26.71 (k)(2) states, “If you cannot determine that the socially and economically disadvantaged owners ‑‑ as distinct from the family as a whole ‑‑ control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
Under the Regulation at §26.71(l), where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged individual, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear and convincing evidence, that (1) the transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (2) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlled the firm. 
According to the record the Board of Directors consists of you and [REDACTED].  You are the President while [REDACTED] is Vice President.  Dataled Technologies, Inc. is in the business of manufacturing electrical “yield” signs, installation of CCTV cameras, AVL systems & wireless microphones for transit buses.
According to the record evidence the individuals associated with this firm who possesses the ability to control the day-to-day activities of this type business is, [REDACTED], and [REDACTED], both non-disadvantaged individuals.  According to his résumé, [REDACTED] has over 24 years of experience in the critical activities of this business.  The record reveals that prior to working at Dataled Technologies, from 1989-2003 he owned and operated ECGI, Inc. a firm in the same line of business as the applicant firm. His duties consist of supervising 40 employees, managing all receiving activities, business development and contract negotiations.  From 1979-1987, he worked for [REDACTED] as a Partner and Sales Manager.  He was responsible for providing product to automotive, transit and commercial users; prospecting/generating leads and closing orders; organizing and supervising trade shows.  From 1971-1978  he worked as a Project Manager for [REDACTED], where his duties consisted of supervising projects and craftsmen in Shipbuilding division and scheduling and maintaining budgets.  In addition, at the applicant firm he has the responsibility of on site job performance, bidding, sales and marketing. 
[REDACTED], your non-disadvantaged son, is a subcontractor who works as the firm’s Lead person, with responsibilities of training crews, making sure proper tools and equipment are on the job sites to complete the jobs in an orderly and quality workmanship manner.

While the record indicates that you, the disadvantaged owner play an important role in this firm, we have carefully considered your background and expertise as it relates to your ability to critically analyze and independently use technical information supplied by subordinates such as [REDACTED] and [REDACTED].  According to the information contained in the record, prior to working at Dataled Technologies, you, the disadvantaged owner, worked for [REDACTED] as a Material Specialist from 1991-2004.  Your duties included Inspection and data entry; partnering with buyers to verify incoming products; management of quality and inventory control; assembly for production projects; monthly receiving reports; From 7/1991-10/1991, you worked for [REDACTED] as a Material Specialist; from 1988 to1990, you worked for [REDACTED] as a Material Specialist responsible for stockroom inventory and receiving, international shipping and pulling parts for production and expediting part shortages.  In 1988 you were a temporary employee with [REDACTED] Temporary Services and worked for various electronic companies; from 1979 to 1987 you worked for [REDACTED] as a Stockroom Lead responsible for supervising stockroom personnel and scheduling production; managed inventory control and monitored product quality and worked with MRP for shortages.  It appears that your past work experiences were not in the critical areas of the firm’s operation.  The record further reveals that as President of Dataled Technologies, your current duties consist of  responding to phone calls, emails, bookkeeping, billing, working on company flyer, monitoring deliveries, drilling holes for yield signs, re-assemble and re-package signs, negotiate price/work to be done; review/approve agreements with customers, purchase supplies and tools, price shopping for supplies, job scheduling, managing projects.   
In letter to [REDACTED] you stated:
I will start out by saying my personal exposure was at first on a part time basis assisting [REDACTED] in a construction & sales business he operated for approximately twelve years.  I would assist the various personnel whenever and however they needed my assistance from answering phones to bookkeeping and helping get certain bids out to the various agencies on time…My personal experience is mainly in administration and other similar aspects of business.  This is why I felt it was necessary to bring in [REDACTED] into the team in order to fill & help train the other team members to acquire the skills needed in this area.

The record evidence reveals that you, the disadvantaged owner, do not possess sufficient knowledge and experience directly related to the firm’s primary operation and do not control its critical activities on a day-to-day basis. Your responsibilities and experience appear to be primarily administrative in nature.  Moreover, it appears that you, the disadvantaged owner, are responsible for all of the management aspects of the business whereas non-disadvantaged individuals are responsible for all the labor and key functions.  The record does not substantiate that you can successfully operate this type business without the expertise of non-disadvantaged individuals.  The record evidence also reveals that [REDACTED], non-disadvantaged individual shares signature authority on the firm’s bank account with West Coast Bank and is also authorized to conduct business on behalf of Dataled Technologies.  
The Department has carefully reviewed the entire record in this matter and has determined that [REDACTED], Vice President and your son, [REDACTED] have the technical ability and expertise to control day-to-day activities of Dataled Technologies and are disproportionately responsible for the operation of the firm.  This conclusion is supported by substantial record information contained in the record.
In summary, the information provided cumulatively supports a conclusion that Dataled Technologies, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CUCP’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: CUCP
