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November 2, 2005
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 05-0144
[REDACTED]
President

ADTEK Engineers, Inc.

3251 Old Lee Highway, Suite #405

Fairfax, VA  22030

Dear [REDACTED]:
This is in reference to the appeal that you filed on behalf of your firm, ADTEK Engineers, Inc. (ADTEK).  We have carefully reviewed the material provided by the Commonwealth of Virginia Department of Minority Business Enterprise (VDMBE) as well as ADTEK and have concluded that the decision not to renew your certification is substantiated by the record evidence.
SIZE STANDARD

The Regulation §26.65 states, in part that, in order to be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by the Small Business Administration (SBA) standards.  You must apply current SBA business size standard(s) found in 13 CFR Part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts.  Even if it meets the requirements of this section, a firm is not an eligible DBE in any Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as defined by SBA regulations, over the firm’s previous three fiscal years, in excess of $16.6 million.
  
An August 26, 2005, letter signed by [REDACTED] of VDMBE stated the following:  “Based upon our evaluation, it has been determined that your firm fails to meet the small business standard.  Your firm’s tax documents indicate average gross receipts of $[REDACTED] over a three-year period.  The United States Department of Transportation has established a size cap of $4 million for the DBE program.  Therefore, your firm is no longer eligible to participate in the DBE Program.”
According to the record evidence, ADTEK’s average annual gross receipts amount to $[REDACTED] or approximately $[REDACTED] as indicated below.
Average Annual Gross Receipts for the past three years:

2002 [REDACTED]
2003 [REDACTED]
2004 $[REDACTED]
Total

[REDACTED]

[REDACTED] ÷ 3 = [REDACTED] or [REDACTED].

VDMBE totaled the annual gross receipts for the past three years, but failed to calculate the average.  The average annual gross receipts, for a three-year period, are $[REDACTED].  In accordance with the North American Industry Classification System (NAICS) codes, Engineering Services is identified as Code 541330.  The size threshold is set by the SBA, based on average annual gross receipts for specific types of work, according to their NAICS codes.  The size threshold for NAICS Code 541330 is set at $4.0 million, which ADTEK exceeds by approximately $[REDACTED].  Therefore, ADTEK is no longer eligible to be certified in the DBE Program under Engineering Services   (NAICS Code 541330).

In your rebuttal letter dated September 19, 2005, you provided a list of services that your firm performs along with their corresponding NAICS codes.  You stated, “Although our average gross receipts over a three-year period exceeds the cap of $4 million for Engineering Services – 541330, ADTEK also provides drafting, building inspection, industrial design, and landscape architecture services all of which have a revenue threshold above our three year gross receipts of $[REDACTED].  If we were allowed an expansion of services, as offered with most DBE certifying agencies, we would qualify for this program.”
According to the record evidence, your firm is only certified to perform Engineering Services (NAICS Code 541330) in VDMBE’s DBE Program.  Therefore, Engineering Services is the only type of work that was considered in VDMBE’s certification denial decision.  Consequently, our review of the record is solely restricted to the type of work in question.  ADTEK may wish to seek certification with VDMBE by applying for other NAICS codes in which it is currently performing work.
Based upon the above information, we conclude that VDMBE’s decision not to renew ADTEK’s certification for Engineering Services (NAICS Code 541330) is substantiated by record evidence.  ADTEK is, therefore, ineligible to participate in the DBE Program under that area of work.  This decision is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  [REDACTED]
� The Department notes that the annual gross receipts cap, previously set at $17.42 million, was increased to $19,570,000.00 under the 2005 “Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users.”  





