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February 9, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No:  05–0146

Ms. Nichole S. Bogen, Esquire

Wolfe, Snowden, Hurd, Luers & AHL, LLP

Wells Fargo Center

1248 O Street, Suite 800

Lincoln, NE  68508-1424

Dear Attorney Bogen:

This is in response to the appeal that you filed on behalf of your client, BSB Construction, Inc. (“BSB”).  We have carefully reviewed the material from the Nebraska Department of Roads (NDOR), as well as the information you provided, and have concluded that the denial of BSB’s certification as an eligible DBE under the criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner’s contribution of capital to establish BSB was not real, substantial, and continuing as required by the Regulation §26.69. 

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner does not enjoy the customary incidents of ownership as required by the Regulation §26.69.

Your appeal is further denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner does not control BSB as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

BACKGROUND

According to the record, NDOR denied the firm’s application for DBE certification on August 29, 2003, after determining that [REDACTED], BSB’s owner, President and Treasurer, exceeded the personal net worth limitation of $750,000.00 as specified in the Department’s Regulation §26.67(a)(2)(i).
  On November 21, 2003, you appealed NDOR’s decision to the Department, which remanded the case to NDOR for further consideration on July 15, 2004.  The Department concluded that NDOR’s certification denial decision did not address [REDACTED] contribution of capital to acquire her ownership in the firm and her control of BSB. The Department instructed NDOR to determine whether [REDACTED] met all eligibility requirements of the Regulation, including these elements.  

Since both NDOR and BSB alluded to the existence of additional assets that would affect [REDACTED] personal net worth calculation, the Department directed NDOR to request any information it needed to make a complete personal net worth determination, and that the firm fully cooperate with NDOR’s requests.  On August 31, 2004, NDOR requested that [REDACTED] submit additional financial documentation such as a listing of real estate and other assets she owned, her income, Federal tax returns for the firm, and other items.  [REDACTED] responded to NDOR’s request on October 8, 2004.  On February 15, 2005, NDOR wrote a letter to [REDACTED] describing its final preparations for an on-site review of the firm and requested additional documents and explanations concerning the material she submitted to NDOR.  NDOR conducted an on-site review of BSB on February 28 and March 1, 2005; and a hearing by NDOR’s DBE Certification Review Board occurred on April 25, 2005.  

According to the record, at various times, NDOR attempted to assess [REDACTED] personal net worth.  At the Certification Review Board’s April 25, 2005, meeting, the Board recommended that a certified public accountant review the financial information submitted by the firm.  Similarly, the record contains a July 15, 2005, letter from NDOR’s auditor section to NDOR’s construction division engineer, that also recommended, a certified public accountant be used to review and analyze the records submitted by the firm because of the inconsistencies in the financial information submitted.  On July 19, 2005, NDOR requested [REDACTED] permission to provide her financial records to a certified public accountant for review.  You responded to this request on August 12, 2005, by asking NDOR to explain why it needed [REDACTED] approval to engage an independent CPA to review her personal net worth statement.  In this correspondence, you also indicated that the Department instructed NDOR to conduct a review of all of the information.  You reiterate in your appeal letter to the Department that the DBE Certification Review Board did not ultimately make a determination as to [REDACTED] personal net worth, but instead based its decision on her ownership and control of BSB, which is the subject of your current appeal.  
On April 25, 2005, and September 27, 2005, NDOR’s DBE Certification Review Board met to evaluate BSB’s eligibility and NDOR rendered its denial decision on September 30, 2005.  From the Department’s reading of the record, NDOR appears to have followed the requirements of the Regulation (as well as the Department’s remand instructions) based on the extent of the firm’s cooperation.  The firm, while providing some of the information requested by NDOR, appears not to have permitted NDOR to seek an opinion from a CPA regarding [REDACTED] personal net worth.  Having been unable to reach a conclusion concerning her economically disadvantaged status, NDOR’s determination focused on [REDACTED] ownership and control of BSB.  You alleged in your August 10, 2005, letter to NDOR that [REDACTED] has been treated differently from other DBE applicants who have not had to wait for a determination on their applications or who have not had to agree to allow an outside CPA to review their financial records.  The Department disagrees. In this instance, NDOR appears to have not been able to render a decision on [REDACTED] personal net worth without a review of her financial information by a CPA, which would require her approval.  This was communicated to [REDACTED] on July 19, 2005.  Since [REDACTED] had submitted material to NDOR, it does not appear unreasonable for NDOR to request her approval for a review of this material by a CPA so that it could render an appropriate decision.  In addition, under the Regulation §26.61(b), the disadvantaged business owner bears the burden of proof that he or she meets all requirements concerning individual disadvantage, ownership, and control of the applicant firm.  This burden includes not only providing information, but taking actions requested by a recipient that would be necessary for it to render a decision.  It therefore seems appropriate for [REDACTED] to approve a review of her personal net worth so that NDOR could make a determination on whether she met her burden of proof and is an economically disadvantaged individual. 

As mentioned above, NDOR appears to have assessed the firm’s eligibility under the remaining elements of the Regulation; and on September 30, 2005, NDOR determined that [REDACTED] ownership and control of BSB did not meet the requirements of the Regulation.  For the reasons set forth below, the Department upholds NDOR’s certification denial decision. 

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of the arrangements.  

Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.

The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

To overcome this presumption and permit the interests or assets to be counted, the Regulation at §26.69(h)(2) states in part, that the disadvantaged individual must demonstrate by clear and convincing evidence, that (i) the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

According to the record, BSB was originally established in 1967 as Lashley Bros. Construction.  The firm’s name was changed when [REDACTED] became a partner, with the designation “BSB” representing the owners names – [REDACTED], [REDACTED], and [REDACTED].  [REDACTED], a non-disadvantaged individual, later bought [REDACTED] share in the business.  BSB was incorporated in December 1996 and specializes in construction excavation activities including culvert placement; watershed development; landfill construction; water treatment facilities and sewer lagoons; municipal water, sanitary sewer and storm sewer installation; wetland development; lake restoration and jetty development; pivot and terrace development; and site preparation for construction projects.  

According to the record, from 1996 until January 2002, 65 percent of BSB’s stock was owned by [REDACTED], who is [REDACTED] spouse.  [REDACTED] owned 35 percent of the firm.  On January 2, 2002, 8,000 shares were transferred from [REDACTED] to [REDACTED] establishing her as the 51 percent owner in the firm.  According to the Board of Directors meeting minutes, [REDACTED] was elected as President of the firm on January 3, 2002.  

Based on the record evidence, [REDACTED] contribution to acquire her share of BSB does not meet the requirements of the Regulation §26.69, nor does it appear that she enjoys the customary incidents of ownership as required for the following reasons:

1.  There is no indication in the record that [REDACTED] made a contribution of capital using her personal funds to acquire her 51 percent ownership interest in BSB.  During NDOR’s February 28, 2005, on-site interview, [REDACTED] indicated that the transfer of stock to her was part of the [REDACTED] “estate planning” and that that there were no actual funds transferred by her to acquire her shares.  The record contains a June 9, 2003, memo from the firm’s accountant, [REDACTED], describing how the ownership of BSB was structured:   

Prior to January 1, 1997, BSB was organized as a sole proprietorship.  The business assets would have been considered to be owned jointly between [REDACTED].  Over the many years in the business, the [REDACTED] operated this family owned business, making many decisions jointly.  [REDACTED] carried the operational expertise and [REDACTED] focused her attention to the financial (lending, banking, preparing estimates, etc.) and the office management side of the business. . . . 

We recommended that [REDACTED] should own most all of their assets jointly 50–50.  As time permitted, these changes were made.  Under the estate tax law at the time, it was imperative to get to this position and not wait for unified gifts to be made.  We further recommended to not give the stock immediately until 

[REDACTED] has a better vision of what kids were going to be involved in the business; how should the stock be owned in the future; and what agreements should be in place to protect the kids in the business as well as [REDACTED] retirement. 

. . . After learning of [REDACTED] illness, several professionals recommended to [REDACTED] that she become the majority shareholder for asset protection purposes and for ongoing business operations.  To compensate [REDACTED] for transferring a 1% interest in the business to [REDACTED], [REDACTED] took a lesser salary that was not commensurate with her position of president.  As of May 2003, her salary has been adjusted to a reasonable level.  During the period of time that her salary was intentionally lower, the income shift resulted in reasonable compensation to [REDACTED] for the change in ownership.

As indicated above, [REDACTED] allegedly compensated [REDACTED] for 1 percent interest in the firm by taking a lesser salary.  In your December 1, 2005, letter to the Department, you reiterate that [REDACTED] contributed adequate consideration for her shares by accepting a reduced salary until May 2003, and contributed money to the company from her personal funds. There is no indication of these contributions contained in the record.  Furthermore, [REDACTED] arrangement whereby she accepted a lesser salary is not in accordance with the Regulation §26.69(e), which specifically considers “participation in the firms’ activities as an employee” as an insufficient form of contribution of capital.  In addition, the Regulation §26.69(e), states in part that, the contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  There is no indication that [REDACTED] participation or the amount of salary alleged to have been relinquished would constitute a substantial contribution to acquire majority ownership in a firm the size of BSB.  Unfortunately this crucial information is not contained in the record.  
2.  The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.  To overcome this presumption and permit the interests or assets to be counted, the Regulation at §26.69(h)(2) states in part, that the disadvantaged individual must demonstrate by clear and convincing evidence, that (i) the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.
You alleged in your December 1, 2005, appeal letter that [REDACTED] gift or transfer of stock to [REDACTED] would not be excluded by the Regulation §26.69(h)(1), since [REDACTED] disability renders him unable to participate in BSB operations.  You also alleged that corporate records indicate that he is no longer on the Board of Directors.  The Department disagrees.  It is the timing of the transfer to the disadvantaged owner by the non-disadvantaged individual, which is of importance.  In this instance, at the time of the transfer of stock to [REDACTED], [REDACTED] was still employed with BSB and receiving a salary.  Both [REDACTED] and [REDACTED] (BSB’s office manager) indicated during NDOR’s on-site interviews that the transfer of stock occurred prior to the firm becoming aware of [REDACTED] medical issues.  The Department also disagrees with your assertion that [REDACTED] is not involved with the firm.  [REDACTED] was listed in the firm’s April 26, 2002, application (which was withdrawn) as well as the July 13, 2003, application as the firm’s director and owner.  Although you indicate that [REDACTED] disability has prevented him from being on his own at any time, operate a car or machinery or run his business; during NDOR’s April 25, 2005, meeting, NDOR referenced the firm’s W-2 statements wherein [REDACTED] received a $[REDACTED] salary from BSB in 2003.  [REDACTED] indicated that he stopped receiving a salary when he started receiving disability income and that [REDACTED] was relieved of his duties in 2004.  As noted below, [REDACTED] salary was higher than [REDACTED] for the years 2000 to 2002, the time period leading up to and including [REDACTED] acting as the firm’s President.  Clearly, [REDACTED] was involved in the firm well after the transfer of stock to [REDACTED] in January 2002.  In addition, for the reasons set forth below, it does not appear that [REDACTED] controls the firm.  This situation appears to be the case during the period of time was involved in the firm to the present.  This is a necessary element for [REDACTED] gift to be permissible under the Regulation §26.69(h).

2.  NDOR determined that [REDACTED] did not enjoy the customary incidents of ownership and did not share in the risks and profits commensurate with her ownership interest since her son, [REDACTED], the firm’s Vice President, and non-disadvantaged individual, received more remuneration.  The record evidence indicates that [REDACTED] received $[REDACTED] in 2000; $[REDACTED] in 2001; $[REDACTED] in 2002, and $[REDACTED] in 2003.  For this same period, [REDACTED] compensation was $[REDACTED] in 2000, $[REDACTED] in 2001; $[REDACTED] in 2002, and $[REDACTED] in 2003.  The Department notes that [REDACTED] also received higher compensation during 2000, 2001, and 2002 in comparison to [REDACTED] – $[REDACTED] (2000), $[REDACTED] (2001), and $[REDACTED] (2002).  A firm’s President generally receives greater compensation than the firm’s employees and other participants in the firm.  [REDACTED], [REDACTED], and [REDACTED] received $[REDACTED], $[REDACTED], and $[REDACTED] respectively, in compensation during 2002.  [REDACTED] and [REDACTED] earnings are more than double [REDACTED], despite her appointment as President of BSB earlier that year.  BSB’s arrangement, whereby others in the firm receive more compensation than [REDACTED], the firm’s President, is inconsistent with the Regulation at §26.69(c) which requires that the disadvantaged owner enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests.  

Substantial evidence thus supports NDOR’s September 30, 2005 conclusion that [REDACTED] has not met her burden of proof in establishing that her contribution to acquire her ownership interest in BSB was real, substantial, and continuing; nor that she enjoys the customary incidents of ownership within the meaning of the Department’s Regulation §26.69.  

CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.
The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.
Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.

The Regulation §26.71(g) states in part that a disadvantaged owner to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise I n every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

Under the Regulation §26.71(k)(1), a socially and economically disadvantaged individual may control a firm even though one or more of the individual’s immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.

The Regulation §26.71(k)(2) states that, if it cannot be determined that the socially and economically disadvantaged owners – as distinct from the family as a whole – control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm’s activities.
The record reveals that [REDACTED] has been involved in the firm since its inception.  Although she became the majority owner of BSB in 2002 and assumed the duties of President and Chief Executive Officer (CEO), the record evidence reveals that she does not control BSB due to 1) the involvement of non-disadvantaged individuals who manage key aspects of the firm’s primary operations, and 2) her lack of experience in the primary nature of the firm’s field work.  

1.  According to the record, various non-disadvantaged individuals with the training and background in the firm’s affairs handle BSB’s operations.  The firm’s July 8, 2003, DBE application specifies the quantity of time [REDACTED], [REDACTED], and supervisors, devote to BSB affairs:

	
	
	Percent of time



	Financial decisions
	[REDACTED]
	100


	Office work
	[REDACTED]
	10/90


	Management decisions
	
	

	   Solicitations (decisions to bid)
	[REDACTED]
	30/70

	   Estimating
	[REDACTED]
	10/90

	   Marketing / Sales
	[REDACTED]
	100

	   Hiring/firing of manag. personnel
	[REDACTED]
	100

	   Hiring/firing of non-manag. personnel
	[REDACTED]
	70/30

	   Purchasing of major items or supplies
	[REDACTED]
	100


	Negotiating for surety bonds, loans
	[REDACTED]
	100


	Supervision of field operations
	[REDACTED]
	5/60/35


	Signing of insurance and payrolls
	[REDACTED]
	100


	Contact and negotiations
	[REDACTED]
	90/10


As shown above, [REDACTED] spends only 5 percent of her time supervising field operations, 30 percent working with solicitations, and 10 percent performing estimating functions.  In contrast, [REDACTED] and the firm’s other supervisors devote 60 and 35 percent of their time, respectively, supervising field operations.  According to NDOR’s on-site review report, BSB employees approximately 40 persons.  [REDACTED] reported that there were three project managers, and two supervisors in addition to the 40 employees.  The three project managers are [REDACTED], [REDACTED], and [REDACTED], all non-disadvantaged individuals. [REDACTED] son-in-law, [REDACTED], is also a superintendent and a non-disadvantaged individual.  [REDACTED] consults with these employees on the firm’s affairs.   

Although many individuals interviewed during NDOR’s on-site visit indicated that [REDACTED] is extensively involved in the firm and has an understanding of the firm’s primary operations, others in the firm, such as the persons identified above, are relied upon when questions arise in the field.  For instance, [REDACTED], BSB’s superintendent/project manager, indicated that [REDACTED] has more knowledge and expertise in actual grading operations that [REDACTED] and that her involvement in the firm is primarily office management and financial matters.  When technical questions arise in the field, [REDACTED] stated that he would turn to [REDACTED] for the answer.  Similarly, when asked if [REDACTED] possesses the technical expertise to keep projects going in the event others at the firm were no longer present, [REDACTED] stated:

I think she could keep it going, as far as the employees that we still have on board, would be knowledgeable enough to keep things going.  She would obviously have to pay some pretty good money to try to get replacements for people back in here, because it’s not the easiest thing to get people to come out here.  

Others during the on-site interview indicated that [REDACTED] rarely visits job sites.  [REDACTED], BSB’s backhoe operator, stated that in 2004, she made two visits, but that on certain jobs she visits a “couple of times.”  Similarly, [REDACTED], in describing the firm’s work on the [REDACTED] job — a three month project, stated [REDACTED] visited the site approximately 3 or 4 times and that she will typically cook for her workers.  [REDACTED], a project manager, made similar statements to NDOR, and indicated she visited the North Platte project 2-3 times per month.  When asked what [REDACTED] does when she comes on the job and whether she talks with employees, [REDACTED] stated:

Basically she will come and I give her more of a narrative of . . . here’s what we are doing.  Here’s where we are at the project.  Here’s what remains.  Any equipment issues, personnel issues, change order stuff, which, you know, we do that on the phone too.  We’re talking daily pretty much on that.  Payouts, quantities, percentage of completions.  There’s been other occasions where we may have, a similar conversation.  But she also has been on . . . the job sites.  We have a monthly safety meeting where they will come up and cook hamburgers if we’ve been accident free.  . . . [REDACTED] comes up and participates with that, as well.   

Persons interviewed by NDOR, such as [REDACTED], a former owner of BSB and a non-disadvantaged individual involved in the firm, indicated that [REDACTED] has the technical expertise and experience to run the firm, more so than [REDACTED].  The record reveals that [REDACTED] has worked for the firm since he was approximately 16 years old after graduating from high school, and converted to working full-time at the firm after graduating from college.  According to the record, [REDACTED] studied construction management at the University of Nebraska and is the firm’s project manager and chief estimator for prospective project opportunities.  [REDACTED] reviews plans and specifications and makes site visits to develop the project scope and confers with [REDACTED] regarding the final quantities and quotes.  He also consults [REDACTED] on the equipment and personnel needs for each project as well as the project scheduling.  

When asked who he consults with regarding technical aspects of the firm’s affairs, [REDACTED], a project manager with the firm, stated:

Basically from [REDACTED].  [REDACTED] and I probably deal more with the day-to-day equipment coordinating, . . . what goes where and that.   I mean the overall management role that I have on projects as far as the payouts, change orders, the business end of the deal so to speak – with [REDACTED].  With [REDACTED], it might be more of . . . what we could consider the nuts and bolts of the job. . . . the technical – construction part.  

Under the Regulation, §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.
According to the record, [REDACTED] appears to rely heavily upon [REDACTED] on a regular basis to control the field operations.  He possesses the requisite knowledge, skills, and expertise to control the firm.  According to the record, a former owner of BSB, [REDACTED], also a non-disadvantaged individual, is one of the firm’s superintendents and is also relied on at BSB.  His name still appears on the firm’s outside sign along with [REDACTED] and [REDACTED].  Similarly, [REDACTED], is described as a key person on the firm’s grading operations.  Prior to [REDACTED] ceasing to be involved in the affairs of the firm, many of the individuals interviewed by NDOR indicated that [REDACTED] primarily handled office and financial related tasks.  According to the record, [REDACTED] signs pay checks, loans, contracts, and bonds, and prepares the firm’s financial records.
2.  You sated in your May 2, 2005, letter to NDOR, that [REDACTED] performs the following duties:

signing all BSB’s checks; interviews, hiring, and firing employees; resolving any disagreements among the management . .  ; approving any overtime; determining the salaries; preparing written evaluations and conducting reviews of employee performances; promoting employees and determining raises; determining revisions to personnel policy; signing company correspondence; preparing monthly and yearly financials; preparing and signing tax returns; negotiating and signing for loans; negotiating and signing for bonds; negotiating and purchasing equipment; reviewing and approving all purchases of materials and supplies; overseeing safety issues; having the ability and knowledge to operate all the equipment reading and evaluating construction plans, going and inspecting job sites; attending pre-construction conferences, and conducting meetings with owners.  Even before taking over as President in 2002, [REDACTED] handled all financial aspects of BSB, the general ledgers and billing, accounts receivable, attended pre-construction conferences, prepared pay estimates, and purchased equipment.  

Although [REDACTED] may be involved in various business activities, substantial record evidence refutes her “overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations,” and her ability to “make independent decisions concerning the firm’s daily operations, management, and policymaking” in accordance with the Regulation §26.71(g).  During NDOR’s on-site interview, [REDACTED] described [REDACTED] experience as follows:

NDOR: Who would you say has more knowledge expertise? . . . in the grading operation and not the finances of the bookwork. Who has more knowledge in that area? Would you say [REDACTED]?

[REDACTED]: I'd have to say [REDACTED], you know, as far as the hands-on. She's been in it all her life and progressed with this company.

NDOR: Would you describe [REDACTED] involvement as primarily as office management, financial management?

[REDACTED]: Well, the company this size I think [REDACTED] gets to wear a lot of different hats obviously. I wouldn't say it's limited to that because [REDACTED] will manage whatever level is necessary clear to personnel on the level of the labor or whatever, you know. She has definitely played the president's role. The financial part and the over all manager of managers, you know.  

NDOR: Would you say she is extensively involved in the operations of BSB or would you say that she completely controls all aspects of BSB?

[REDACTED]: All aspects, that's a pretty broad pattern you're scattering there. [REDACTED] ultimately has the say.  Now, for one person to micromanage every decision that's made, no.  We have that say. Once again, we're accountable to her. . . . If there's any capital expenditures or any thing of that nature, . . . ultimately she has the decision.  On the day-to-day management stuff, the stuff that we know as managers. We have to take care in dealing with customers - whether it's management, whether it's the Department of Roads, or the City of North Platte Engineering, we handle that.  She's in the loop on it, but that's what she pays us for to handle that.  

NDOR: Okay. If you had a technical question, would you contact [REDACTED]?

[REDACTED]: I would probably on a day-to-day technical question, [REDACTED] and I would probably visit about it. 

Based on the record evidence, the Department agrees with NDOR’s conclusion that [REDACTED] does not control BSB within the meaning of the Regulation.  Under the Regulation §26.71(d), an owner must  posses the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions matters of management, policy, and operations.   In addition, the Regulation §26.71(g) states in part that a disadvantaged owner must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

[REDACTED], does not possess sufficient knowledge and experience directly related to the type of business that BSB performs and its operations.  An attachment to the firm’s DBE application states: “Our employees not only have to know how to operate and maintain each piece of equipment pertinent to the specific job they all need to be familiar with the different types of soils for workability of the soil, compaction, erosion control, and any other means of stabilization.”  There is nothing in the record to substantiate that [REDACTED] has had any formal training or experience relevant to this element of the firm’s business activities.  Although it appears she has an extensive understanding of the firm’s finances, bookkeeping, and overall functions of the firm, non-disadvantaged persons are relied upon to perform and direct the actual excavation and technical work of the firm, tasks that she seems would be unable to complete on her own.  It appears that [REDACTED], and others have extensive experience in construction excavation, and are indispensable to the firm.  Without their involvement, [REDACTED] would not be able to conduct these same activities without hiring replacements.  As specified under the Regulation §26.71(g), expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.  In addition, since it appears the firm is a family run business, and it is unclear whether [REDACTED] as distinct from the family as a whole controls the firm, under the Regulation §26.71(k)(2), [REDACTED] has failed to carry her burden of proof concerning her control of BSB, even though she participates significantly in the firm’s activities.  Substantial evidence therefore supports NDOR’s conclusion that [REDACTED] does not control BSB within the meaning of the Department’s Regulation §26.71
In summary, the record evidence cumulatively supports NDOR’s September 30, 2005, determination that BSB does not meet the eligibility requirements for DBE certification under 49 CFR Part 26.  The firm is, therefore, ineligible to participate as a DBE on NDOR’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  NDOR

� The record reveals that BSB’s first DBE certification application, dated April 26, 2002, was withdrawn.  A second application was purportedly not completed accurately.  The firm’s third application, dated June 13, 2003 and amended July 8, 2003, was submitted to NDOR.  





