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January 18, 2006
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Reference No.:  06-0006

[REDACTED]
Daisy Wheel Ribbon, Co., Inc.

10742 Edison Court

Rancho Cucamonga, CA  91730

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Daisy Wheel Ribbon Co., Inc. (“Daisy”).  We have carefully reviewed the material from the California Unified Certification Program (CUCP), California Department of Transportation (CALTRANS), as well as what you submitted on behalf of the firm and have concluded that the denial of Daisy’s certification as an eligible DBE under the criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports CUCP’s conclusion that ownership and control by you, the disadvantaged owner, is not real, substantial and continuing as required by § 26.69; and that you do not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as major decisions on matters of management, policy and operations.
The specific reasons for the denial of your appeal include the following:
OWNERSHIP

§26.69(b) states, “to be an eligible DBE, a firm must be at least 51 percent owned by socially and economically disadvantaged individuals.”  §26.69(b)(1) states, “in the case of a corporation, such individuals must own at least 51 percent of each class of voting stock outstanding and 51 percent of the aggregate of all stock outstanding.”

§26.69(c) states, “the firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.

§26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee. 

§26.69 (h)(1) requires that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; involved in the same or a similar line of business; or engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

§26.69(i) states, “you must apply the following rules in situations in which marital assets form a basis for ownership of a firm:

(1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner or the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse’s rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm’s application for DBE certification.”

According to the record evidence, Daisy was incorporated in the state of California on September 15, 1980 by [REDACTED] and [REDACTED].  [REDACTED] subsequently resigned from his position and [REDACTED] became the Chief Executive Officer and Chairman of the Board of Directors of Daisy.  Daisy specializes in information technology and supplies sales and services.  Daisy was initially certified as a DBE in 1993 and remained certified until June 2004 when [REDACTED], CEO advised the CUCP by letter dated September 7, 2005 that she retired on June, 2004 and no longer wished to participate in the DBE program and wants to have the firm closed.

The record reveals that on March 15, 1990, [REDACTED] and [REDACTED] (formerly [REDACTED]), were each gifted 4 shares of stock by [REDACTED].  On December 29, 1992, they were each gifted 50 shares of stock by [REDACTED].  You were also gifted 50 shares of stock by [REDACTED] on December 29, 1992.  Although you each subsequently purchased additional stock on June 1, 2005, the record indicates that the stock initially acquired was without adequate consideration.  The “Stock Transfer Ledger” clearly indicates that the stocks acquired on March 15, 1990 by [REDACTED] and [REDACTED] and on December 29, 1992 by you and your husband as well as [REDACTED] were acquired by gift.

By letter dated June 30, 2005, you stated, “Daisy was started in September, 1979 by [REDACTED] and [REDACTED].  [REDACTED] served as CEO and as Chairman of the Board.  [REDACTED] was President and ran the Sales Department.  [REDACTED] has been majority stockholder with 50.5% of the outstanding shares.  Over the years, small amounts of shares owned by [REDACTED] has been gifted to their children and myself (I am their daughter-in-law).  In March 2003, [REDACTED] and [REDACTED] announced plans to retire.  We discussed the succession of the business and agreed upon a retirement date of June 30, 2004.  My husband, [REDACTED] (their son) became President of the company in March of that year, although [REDACTED] remained on the Board.  I began working full-time with [REDACTED] to learn the scope of her duties in preparation of filling her shoes upon retirement.  [REDACTED] (their daughter) was already the company’s CFO.
[REDACTED]and [REDACTED] retired as scheduled on June 30, 2004.  They worked as consultants for Daisy for the past year answering day-to-day questions and guiding us through long-term obstacles and goals.  They retained their shares of stock while we determined the value through both the attorney and CPA.  Once a share price was agreed upon, Daisy signed a promissory note to buy back their shares.  I assumed [REDACTED] duties as of July 1, 2004.  As CEO, I oversee the daily activities, as well as specific duties including Accounts Payable, HR, Benefits, and Insurance.  On June 1, 2005, the shares of stock owned by [REDACTED] and [REDACTED] were officially cancelled.  At that time [REDACTED], [REDACTED] and myself purchased shares from the company.”
Stock Ownership

	Name
	Title
	Number of Shares Owned
	Percentage of Shares Owned
	Gender

	[REDACTED]
	CEO
	335
	31.996%
	Female

	[REDACTED]
	President
	315
	30.08%
	Male

	[REDACTED]
	CFO
	200
	19.10%
	Female

	[REDACTED]
	Board member
	69
	6.59%
	Female

	[REDACTED]
	Board member
	64
	6.11%
	Female

	[REDACTED]
	Former employee
	64
	6.11%
	Male


The record reveals that you own a total of 335 shares of stock in the firm while your spouse, [REDACTED] owns 315 shares of stock.  On June 1, 2005, you acquired 285 shares of stock at a par value of $10.78 per share totaling $3,072.30 and your husband, [REDACTED], acquired 216 shares of stock at a par value of $10.78 per share totaling $2,328.48.  [REDACTED] acquired 126 shares at $10.78 per share totaling $1,358.28.
According to the record, the funds that both you and your husband used to acquire the additional shares of stock were drawn from a joint checking account.  The Regulation at §26.69(i)(1) requires that the laws of the state in which either spouse or the firm is domiciled be applied to determine the portion of  joint or community property assets that belong to the socially and economically disadvantaged owner or applicant firm.  Since California is a community property state, both spouses share equally (50/50) in the assets in a marriage.  In order to calculate your ownership interest in the firm, as the socially and economically disadvantaged owner, the combined ownership between you and your spouse amounts to 62.09 percent (32% + 30.09% = 62.09%).  Consequently, your ownership interest in the firm amounts to 31.045 percent (62.09% ÷ 2 = 31.045%).  Based on this calculation, you and your spouse share an equal percentage of ownership in the firm.  Therefore, the firm does not appear to be at least 51 percent owned by socially and economically disadvantaged individuals consistent with §26.69(b).

In your appeal letter, you alleged that the firm is at least 51 percent owned by socially and economically disadvantaged individuals, stating that women comprise the majority ownership.   However, the record evidence does not support your claim.  The record indicates that your ownership interest in the firm is equal to your husband’s at 31.045 percent.  In accordance with §26.69(b)(1), in order to be eligible for the DBE program, your combined ownership with Laura Losquadro, the other socially and economically disadvantaged owner, would have to be at least 51 percent.  The combined ownership of the socially and economically disadvantaged individuals is 50.145 (31.045% + 19.10% = 50.145%).
[REDACTED] wrote a check for her shares which were drawn on the checking account of the [REDACTED] Family Trust in the names of [REDACTED], TTEE, and [REDACTED], TTEE.  
Furthermore, §26.69(i)(1) requires that in instances when marital assets (other than the assets of the business in question) are held jointly or as community property by both spouses, the ownership interest in the firm be deemed to have been acquired by that spouse with his or her own resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest. There is no documentation in the record that substantiates that [REDACTED] has either renounced or transferred his rights to the ownership interest in the firm.  In fact, [REDACTED], the non-disadvantaged owner and your spouse, is actively involved as president of the firm.
In your appeal letter, you stated that Daisy signed a promissory note to buy back the shares owned by [REDACTED] and [REDACTED].  You further stated, “The promissory note between DAISY and [REDACTED] and [REDACTED] for their shares will be paid in full in April 2006.”  The record reveals that on June 1, 2005, the shares of stock owned by [REDACTED] and [REDACTED] were officially canceled.  At that time, you, [REDACTED] and [REDACTED] purchased shares from the company in a separate transaction.  The record indicates that a promissory note was signed on March 15, 2004 by [REDACTED], [REDACTED], [REDACTED], [REDACTED] and [REDACTED] in the presence of a witness, [REDACTED].  The promissory note stated the following:
“Effective March 12, 2004, in return for 4,080 shares of DAISY stock with a value of $10.78 per share, Daisy Wheel Ribbon, Co., Inc. (borrower) jointly and severally promises to pay to [REDACTED] and [REDACTED] (lender), the sum of $44,000.  This note is non-interest bearing.  Beginning March 2004 and continuing until the principal balance of this note has been paid in full, the borrowers will pay the amount of $1,000 to [REDACTED], payable by the last day of each month.  Beginning August 2004 and continuing until the principal balance of this note has been paid in full, the borrowers will pay the amount of $1,000 [REDACTED], payable by the last day of each month.”

According to the record, the contribution of capital by the socially and disadvantaged owners was not substantial.  The record reveals that in order to acquire majority ownership, the former owners signed a promissory note over to the company on March 12, 2004, which at that time represented three principal owners/officers:  [REDACTED], [REDACTED], and you.  According to the record, the combined total of 4,080 shares owned by [REDACTED] and [REDACTED] in the amount of $44,000 was subsequently cancelled on March 15, 2005.  There is no evidence in the record that the cancelled stock were reissued or transferred to the socially and economically disadvantaged owners.  
You stated that the shares of stock owned by [REDACTED] and [REDACTED] will be paid in full by April 2006; however, there is no evidence in the record substantiating that any payments have been made on the loan to date.  The regulation at §26.69(e) cites the following as examples of insufficient contributions:  “A promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.” 
CONTROL

§26.71(d) requires that “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions on matters of management, policy and operations. 
(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

§26.71(e) “individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”
§26.71(f) requires that the socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.

§26.71 (g) requires that the socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 
§26.71(k)(1) states, “A socially and economically disadvantaged individual may control a firm even though one or more of the individual’s immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.
§26.71(k)(2) states, “If it cannot be determined that the socially and economically disadvantaged owners – as distinct from the family as a whole – control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm’s activities.”

It appears that the non-disadvantaged individual has a disproportionate responsibility in the firm. [REDACTED], a non-disadvantaged individual, exercises control over the day-to-day operations in at least equal measure to you.  According to his résumé, [REDACTED] is the President of Daisy with over 25 years of experience in the business.  As President, his day-to-day duties involve the general growth of the company; purchasing all products for inventory and resale; overseeing staff; controlling the collections and returns; preparing bids; scheduling promotions; working in retail; making financial decisions; dealing with vendors; and scheduling work for employees.  He works on a full-time basis averaging approximately 60 hours per week. According to your résumé, you are responsible for accounts payable, accounts receivable, human resources, payroll, and office management and are involved in all major financial decisions and secure and handle health insurances.  In addition, your résumé lists your day-to-day activities to include, but not limited to, issuing 95% of all company checks, handling all A/P issues, making A/R inquiries to clients, handling all hiring and terminations, preparing payroll reports for payroll company, day-today management of office staff, answering phones and assisting customers as needed.
[REDACTED] résumé states that she is responsible for the maintenance of all financial records, preparation of monthly and annual financial statements, timely payment of all federal and state taxes (employee, income, and sales tax), handling retirement plan in conjunction with the third-party administrator, securing and maintaining Workers Comp, Long Term Disability and Business Insurance and involved in all major financial decisions.  Her day-to-day activities include, but are not limited to, generating all EOM reports, all banking issues, overseeing all internal financial information, securing new financing, answering phones and assisting customers as needed and understanding and training of computer systems.
According to the application, [REDACTED] is responsible for financial decisions, and marketing/sales. You are responsible for hiring/firing of management personnel.  You share the responsibility for office management; authorized to sign company checks; and make financial transactions with [REDACTED].  [REDACTED], your non-disadvantaged husband, is responsible for estimating and bidding, negotiating and contract execution and purchasing of major equipment. The record clearly reveals that the person who possesses the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions on matters of management, policy and operations critical to the type of work the firm is engaged is [REDACTED], the non-disadvantaged owner.   Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
§26.71(i)(1) states that “You may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. You may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm.”
	Corporate Officers
	2ndQuarter  2004
	3rd Quarter 2004
	4th Quarter 2004
	1st Quarter 2005

	[REDACTED]
	[REDACTED]
	[REDACTED]
	[REDACTED]
	[REDACTED]

	[REDACTED]
	[REDACTED]
	[REDACTED]
	[REDACTED]
	[REDACTED]

	[REDACTED]
	[REDACTED]
	[REDACTED]
	[REDACTED]
	[REDACTED]


The record clearly shows that the non-disadvantaged owner earns considerably more that the socially and economically disadvantaged owners.  The socially and economically disadvantaged owners are not being compensated commensurate to their ownership interest.

Based on these findings, we have determined that Daisy Wheel Ribbon Co., Inc. does not meet the requirements of the Department's Regulation 49 CFR Part 26.  In summary, the information provided cumulatively supports a conclusion that Daisy Wheel Ribbon Co., Inc does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CUCP’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,
Joseph E. Austin, Chief

External Policy and Program Development Division 
Departmental Office of Civil Rights 
cc:  CUCP
