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December 9, 2005
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Reference No.:  06-0012
[REDACTED]
President

Bullington Construction, Inc.
417 Foxglove Lane
Indian Trial, NC  28079
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Bullington Construction, Inc. (Bullington Construction).  We have carefully reviewed the material from the Tennessee Department of Transportation (TDOT) as well as that you submitted on behalf of the firm and have concluded that the denial of Bullington Construction’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports TDOT’s conclusion that ownership and control by you, the disadvantaged owner, is not real, substantial and continuing as required by 49 CFR Parts 26.69 and 26.71; and that you do not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as major decisions on matters of management, policy and operations.
The specific reasons for the denial of your appeal include the following:
OWNERSHIP
According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control. 

The Regulation at §26.69(c) provides that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial. Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee. 
The Regulation §26.69(I) states in part “When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.”

The record evidence reveals that the applicant firm which specializes in highway fence, guardrail & cable, guide rail installation and repair was established by you, the disadvantaged owner, and [REDACTED], your non-disadvantaged husband, in July of 2004.  The record reveals that you are the 51% owner and President, and [REDACTED], is the Vice President/Secretary and 49% owner.  
According to the record, you acquired your 51% ownership interest in the firm using funds drawn from a joint checking account.  The record reveals that a bank transaction was made in August of 2004 for the amount of $51 from a joint checking account that you have with [REDACTED], your non-disadvantaged husband.  The record further reveals that you, the disadvantaged owner and [REDACTED] started the business using your savings of $5,000 and credit cards.  However, the record evidence is void of any documentation that substantiates that funds used actually came from your individually owned resources and that you personally made the initial investment to start the firm in 2004.  Since no evidence was provided to substantiate this claim, we must conclude that you, the disadvantaged owner, failed to make a real and substantial investment in the acquisition of this business as required by the Regulation.
You stated in your rebuttal that:

Although the initial purchase of 51 shares of stock came from a joint checking account that the applicant had funded; we believe this situation has been rectified.  Applicant purchase[d] a money order with her own cash and paid the corporation for the 51 shares of stock exclusively from her own money.  The original $51.00 was returned to said applicant.

According to the record, as a result of the resignation of [REDACTED] from Reynolds Fence and Guardrail Company, he received equipment as part of his severance package and in exchange for his stock.  It appears that these primary assets were used to get the applicant firm started.  The record also reveals that this equipment was transferred to Bullington Construction by the non-disadvantaged owner. 

You further stated in your appeal letter:

The applicant provided all of the initial working capital for Bullington Construction, Inc.  This money came from her 401(k), life savings, and an inheritance.  The equipment transferred to the corporation as a result of the redemption of the Reynolds Fence and Guardrail, Inc. stock appeared to be an issue.  However, this stock under North Carolina law was owned jointly by husband and wife.  Therefore, the assets transferred would have been deemed to have been 50% as coming from the applicant.  

The regulation does not provide for ownership acquired by a gift or other transfer without adequate consideration from any non-disadvantaged individual who is involved in the same firm seeking certification to be counted for purposes of obtaining DBE certification.  In this regard, the disadvantaged owner must show by clear and convincing evidence that the gift or transfer was made for reasons other than obtaining DBE certification.  Unfortunately, the burden of proof has not been met.  Substantial record evidence supports the TDOT’s determination that the disadvantaged owner has failed to substantiate that her contribution of capital or expertise to acquire ownership interest in the firm was real and substantial.   
However, the burden of proof for meeting the criteria for certification rests on the applicant. In addition, there still exists a requirement for you, the applicant, to produce documents which substantiates your investment in a firm for which certification is sought. You have failed to meet the burden of proof, by providing supporting documentation. We conclude that your ownership interest in the business is not real and substantial.  
CONTROL
Section §26.71(c) states “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for  concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.” 
The Regulation at §26.71(d) requires that “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions on matters of management, policy and operations. 

(1) A disadvantaged owner must hold the highest officer position in the company (e.g.,  chief executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

According to the Articles of Incorporation, you, the disadvantaged owner and [REDACTED] constitute the Board of Directors.  You, the disadvantaged owner, are President and [REDACTED], serves as Vice President and Secretary.   However, according to the articles of incorporation [REDACTED] is listed as the CEO and Secretary of the firm.  In its certification denial letter, TDOT determined that the disadvantaged owner did not control the Board of Directors because corporation's bylaws provide for management of the business and affairs of the corporation under the direction of the Board of Directors.  The firm’s bylaws contain the following provisions:

Article II §2.1.  Meeting of Shareholders. Place of Meetings:  All meetings of shareholders shall be held at the principal office o the corporation, or at such other place, either within or without the State of North Carolina, as shall in each case be (I) fixed by the President, the Secretary or the Board of Directors and designated in the notice of the meeting or (II) agreed upon by a majority of the shareholders entitled to vote at the meeting.  
Article II § 2.4 Special Meetings:  Special meetings  of the shareholders may be called at any time by the President, the Secretary, or the Board of Directors, and shall be called pursuant to, and held within 30 days after, delivery to the corporation of the written request of the holders of not less than on-tenth of all the votes entitled to be cast on any issue proposed to be considered at the meeting.  

Article IV. § 4.5 Meeting of Directors. Quorum –Unless the articles of incorporation or these bylaws provide otherwise, a majority of the dumber of directors fixed by or pursuant to these bylaws shall constitute a quorum for the transaction of business at any meeting of the Board of Directors, or if no number is so fixed, a majority of directors in office immediately before the meeting shall constitute a quorum.

This composition precludes the disadvantaged owner from making management decisions without the cooperation of the non-disadvantaged owner. This arrangement is inconsistent with the control requirements of the Department's Regulation. 

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm. 
The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy
The Regulation §26.71(g) requires a disadvantaged owner to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 
The Regulation §26.71 (k) (1) requires a socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.
Under the Regulation §26.71 (k)(2) states, “If you cannot determine that the socially and economically disadvantaged owners ‑‑ as distinct from the family as a whole ‑‑ control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
The TDOT determined that you did not possess control of the firm because, 1) you disproportionately depend on a non-disadvantaged individual for the knowledge and background expertise necessary to control the technical aspects of the firm; 2) your experience in the firm’s primary line of work has been limited to administrative and office management; 3) and your remuneration is equal to that of the non-disadvantaged owner.  

The record evidence reveals that the individual associated with this firm who possesses the ability to control day-to-day activities of Bullington Construction is [REDACTED], your non-disadvantaged husband.  The record evidence also reveals that he has many years of experience in the critical aspects of the firm’s operations and that he is disproportionately responsible for the operation of the firm by virtue of the fact that he has the knowledge and expertise to control this type of business.  

Specifically, [REDACTED] résumé indicates that he has over 25 years experience in the fence and guardrail industry and has worked for various companies and for 11 of those years he owned his own fence company, Chain Link Fence Co.  The record further reveals that he is the firm’s General Manager and is responsible for supervision of field operations, scheduling & directing guardrail fence crews, bidding, materials management and purchasing.

We have carefully considered your background and expertise as it relates to your ability to critically analyze and independently use technical information supplied by subordinates.  Your experience appears to be in general office management and accounting.  Specifically, from 1999 to 2004 you worked in Human Resources for McGee Brothers Co., Inc. responsible for coordinating Health, Dental & Life Insurance; verifying and updating information; and maintaining employee files & records.  From 1994-1997, you worked in Shipping & Receiving for Reynolds Fence & Guardrail, Inc. responsible for coordinating with yard supervisor, shipping & receiving hardware; organizing & managing parts department; and overall appearance of the shop.  From 1990 to 1991,  you worked as  Divisional Catalog Coordinator for Service Merchandise responsible for coordinating meetings & product demos for vendors and buyers; assisted buyer with placement of products and product description; ordering new products for photo shoots.  From 1986-1989 you worked as an Assistant Administrator/Administrator for Good Samaritan/DB Quality Care Home Health responsible for coordinating Administrator meetings & general office duties; coordinating employee training, employee duties, & patient car.  From 1975-1981 you worked as a CNT at Goodlark Hospital/Jackson Clinic your duties included, general floor nursing duties; assistant ER nurse; Assistant Labor & Delivery nurse.  The record reveals that as President of the firm, you handle accounting, advertising, payroll, bookkeeping and other administrative functions including office management accounting marketing and sales and payroll.  According to your résumé you list your duties as Chief Administrator, bid preparation, accounts receivable & payable and all banking.  It appears that many of these positions are administrative in nature. 
The Department agrees that you, the disadvantaged owner may have a grasp of the administrative functions of the firm by virtue of your years at Reynolds Fence & Guardrail.  However, no record information can be found to substantiate that you have the intricate knowledge to control the day-to-day activities of a construction services business.  Moreover, it appears that the disadvantaged owner is responsible for all of the management aspects of the business whereas the non-disadvantaged owner is responsible for all the labor and key functions.  

According to the DBE application you submitted, both you and [REDACTED] are responsible for, estimating and bidding, negotiating and financing contracts, marketing/sales.  In addition, both of you are authorized to sign company checks and make financial decisions on behalf of the firm such as, loans, and negotiating with prime contractors.   This is inconsistent with the requirements of the Regulation.  Substantial record evidence therefore, supports TDOT’s conclusion that you do not control Bullington Construction within the meaning of the Department’s Regulation. 

The Regulation clearly requires DBE owners to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations.  The regulations at §27.61 (g) state in part that, “Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”   Substantial record evidence supports the TDOT’s conclusion that the disadvantaged owner failed to prove by clear and convincing evidence that she has the experience and technical competence to control the day-to-day critical operations of the firm as required by the Department’s Regulation.
§26.71(i)(1) states, recipients may consider differences in remuneration between the disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. Recipients may determine that a firm is controlled by its disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm. 

The Regulation requires that participating DBE owners enjoy the profits and losses of their businesses in a degree that is commensurate with their ownership interest.  The Department has reviewed the compensation paid to you, the disadvantaged owner, and that of [REDACTED], Vice President and have concluded that your compensation is not commensurate with you ownership interest in the business.  The record further reveals that [REDACTED] receives the same amount of compensation, ($8,000) as you.
You state in your rebuttal letter:

There is no where in these regulations which mandate that the owner be the highest paid employee when the corporation is in a financial loss situation.  For the year ending December 31, 2004, Bullington Construction, Inc. incurred a substantial loss per the income statement.  This is a common occurrence in the business world.  However, a profit is anticipated for the year ending December 31, 2005.  

Substantial record evidence supports TDOT’s determination that the socially and economically disadvantaged owner is not being compensated in accordance with her ownership interest.

  OTHER ISSUES
The Department’s Regulation at 49 CFR §26.71(j) provides that “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For example, absentee ownership of a business and part‑time work in a full‑time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part‑time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.” 

Additionally, the record reveals that, you, the disadvantaged owner, work 30 hours a week for McGee Brothers Masonry and work at Bullington Construction in the evenings.  In addition, the record clearly establishes that the non-disadvantaged owner is the individual who runs the day-to-day operations of the firm.  Based on the record information, it appears [REDACTED] shares key managerial responsibilities and is the individual who controls the day-to-day operations of the firm during your absence.  This type of absentee ownership does not meet the requirements of the Regulation.  It appears at best that Bullington Construction is a family run and controlled business.

In summary, the information provided cumulatively supports a conclusion that Bullington Construction does not meet the criteria as required for DBE certification under 49 CFR Part 26. The company is, therefore, ineligible to participate as a DBE on TDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 
Sincerely,
Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 
cc:  TDOT

