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February 15, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No:  06–0013

Ms. Tracie L. Adamson, Esq.

Lipman, Katz & McKee, P.A.

Attorneys at Law

227 Water Street

Augusta, ME 04332-1051
Dear Attorney Adamson:

This is in response to the appeal that you filed on behalf of your client, J.D. Flagging (“JDF”).  We have carefully reviewed the material from the Maine Department of Transportation (“MEDOT”), as well as the information you provided, and have concluded that the denial of JDF’s certification as an eligible DBE under the criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner does not meet the control requirements of the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

CONTROL
Under the Regulation §26.5, a disadvantaged business enterprise, or DBE means a for-profit small business concern that is at least 51 percent owned by one or more individuals who are both socially and economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or more such individuals; and whose management and daily business operations are controlled by one or more of the socially and economically disadvantaged individuals who own it. 

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.
The Regulation at §26.71(a) and (b) provides in part that, only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

Under the Regulation at §26.71(c), a DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.  This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).

According to the record, JDF was established in December 2004, by [REDACTED], the firm’s sole owner.  The firm performs traffic control and flagging services.  According to MEDOT’s July 13, 2005, “Summary of Facts and Reasons for Recommendation,” the firm uses a factoring company as a basis for its cash flow.  The record contains a UCC Financing Statement dated February 7, 2005, whereby JDF assigned the firm’s assets to 21st Capital, doing business as, FCC, LLC (“FCC”).
In your November 15, 2005, letter to the Department, you included a list of invoices that were factored under the UCC Agreement.  You state that only 8 invoices were factored between January 20, and March 2, 2005; and that a UCC Financing Statement Amendment, terminating the agreement between JDF and FCC, LLC, was filed with the Maine Secretary of State.  This document, you alleged was confirmed by the Bureau of Corporations, Elections, and Commissions, on October 25, 2005, and is attached to your letter.  You explained in your October 27, 2005, letter to the Department, that MEDOT’s decision was based on the existence of the UCC Agreement, which is no longer in use.  Specifically, you stated:

Moreover, [REDACTED] had full control under the UCC agreement to determine if, when, and/or how much to assign under the agreement.  In fact, [REDACTED] only used the factoring company on limited occasions at JDF’s inception.  She ceased exercising that option before this application/certification process was complete and was eventually able to officially terminate the agreement altogether.  [REDACTED] did not rely, in any significant way, on the factoring agreement for capital or cash flow. Except for a few very limited circumstances, [REDACTED] did not assign receivables under the agreement.  . . . [REDACTED], upon learning that MEDOT and USDOT prohibited factoring agreements, immediately stopped even the occasional assignment.  Moreover, [REDACTED] began attempts to officially terminate the optional UCC agreement; she eventually did cancel the agreement.  There is no, and never will be another UCC agreement with JDF.  JDF was never obligated under the agreement, did not rely on the agreement for cash flow, ceased participation in the agreement prior to the completion of the certification process, and eventually was able to terminate/cancel the agreement altogether.    

Although you alleged that the UCC agreement, whereby JDF transferred its assets, no longer exists, it is important to note that the Department cannot consider changes made to the firm that were not considered by MEDOT prior to the denial of the firm’s January 2005 DBE application. Under the Regulation at §26.89(f)(6), the Department's decision is based on the status and circumstances of the firm as of the date of the decision being appealed.  MEDOT’s certification denial decision was made on July 13, 2005, while the referenced change appears to have been made in October 2005.  
Under the Regulation §26.5, a disadvantaged business enterprise, or DBE means a for-profit small business concern that is at least 51 percent owned by one or more individuals who are both socially and economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or more such individuals; and whose management and daily business operations are controlled by one or more of the socially and economically disadvantaged individuals who own it.  In this instance, it appears JDF relies upon FCC, LLC for financing and JDF has transferred its assets to this organization.  This arrangement renders [REDACTED] unable to control JDF’s financial affairs as required by the Regulation §26.71.  In addition, under the Regulation §26.71(a) and (b), only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  While you alleged in your rebuttal letter that only 8 invoices were factored between January 20, and March 2, 2005, that [REDACTED] only used FCC on a limited number of occasions, and that she did not rely in any significant way on the agreement for capital or cash flow, the assignment of all assets, as in this case, clearly compromises JDF’s independence.
The Regulation at §26.71(c), also states that a DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  FCC’s control of the firm’s assets compromises [REDACTED] ability to make independent decisions in the firm’s best interests and appears to limit her use of the assets.  This arrangement is inconsistent with the Regulation §26.71(c), which prohibits restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.  Substantial record evidence supports MEDOT’s July 13, 2005, conclusion that [REDACTED] has not met her burden of proof in establishing her control of JDF within the meaning of the Department’s Regulation §26.71.  

In summary, the record evidence cumulatively supports MEDOT’s determination that JDF does not meet the eligibility requirements for DBE certification under 49 CFR Part 26.  The firm is, therefore, ineligible to participate as a DBE on MEDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  MEDOT
