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February 3, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No.: 06–0023
[REDACTED]
Member Partner

Arena Technical, LLC

13513-B River Road

Potomac, MD 20854

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Arena Technical, LLC (“Arena Technical”).  We have carefully reviewed the material from the Maryland Department of Transportation (“MDOT”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owners’ contribution of capital to establish Arena Technical was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owners do not control of the firm as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.

The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

To overcome this presumption and permit the interests or assets to be counted, the Regulation at §26.69(h)(2) states in part, that the disadvantaged individual must demonstrate by clear and convincing evidence, that (i) the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

According to the Regulation §26.69(i), recipients must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) a copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

According to the firm’s May 2005 DBE application, Arena Technical was established in January 2004, and performs information technology staffing and consulting services.  The application states that you own 25% of the firm and contributed $40,000.00 in cash to acquire your ownership interest.  The six other members/partners, their respective ownership, and cash contribution amounts are described in the DBE application as follows: 

	[REDACTED]                                
	32.95 percent    
	[REDACTED]

	Arena, LLC                                   
	25.00 percent   
	 [REDACTED]

	[REDACTED] (sister-in-law)     
	10.00 percent  
	 [REDACTED]

	[REDACTED]                                    
	2.35 percent    
	 [REDACTED]

	[REDACTED]                            
	2.35 percent    
	 [REDACTED]

	[REDACTED]                            
	2.35 percent    
	 [REDACTED]


The record contains checks made payable to the firm that indicate the contribution by the members and Arena, LLC.  The information contained in these checks is as follows:
	
	Date
	Amount
	Account
	Notation on Check 


	[REDACTED]
	2/5/04
	$50,000.00
	Joint Checking
	Blank



	[REDACTED]
	3/12/04
	$40,000.00
	Joint Checking
	For purchase of  8% membership in Arena Technical



	Arena, LLC (“ALLC”)
	2/28/05

6/7/05

7/13/05
	$  2,000.00

$  6,000.00

$12,000.00


	Business Checking 

Check #153

	Unreadable

N/A

	[REDACTED]
	2/29/04
	$10,000.00
	Joint Checking
	Blank



	[REDACTED]
	2/10/04
	$10,000.00
	Joint Cash Management
	Blank



	[REDACTED]
	11/5/03
	$10,000.00
	Joint Checking
	Membership investment



	[REDACTED]
	3/1/05
	$  2,500.00
	Joint Checking
	Towards note


According to MDOT’s on-site report summary, ALLC is owned by [REDACTED], both non-disadvantaged individuals, and the spouses of [REDACTED] and [REDACTED], respectively.  The on-site report summary states:

[REDACTED] describes ALLC as a holding company that owns Arena Technical Resources (“ATR”), Kaztronix, Inc., and 25 percent of Arena Technical.  According to [REDACTED], ATR offers identical services as that of the applicant firm.  

The record contains a promissory note from [REDACTED] dated January 9, 2004, made payable to Arena Technical in the amount of $50,000.00.  The note, due January 9, 2006, states that if [REDACTED] defaults on the loan, the firm has the right “retract the offer of ten percent membership” in Arena Technical.  As mentioned above, the record contains a check dated March 1, 2005, in which [REDACTED] paid the firm $2,500.00 from their joint checking account, with a notation “towards note” in the memo area.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

According to an April 6, 2005, “Agreement of All Members of Arena Technical,” the members revised their ownership units as follows:

	[REDACTED]
	33 units 1

	[REDACTED]
	26 units 2

	Arena, LLC
	25 units

	[REDACTED]
	10 units

	[REDACTED]
	  2 units

	[REDACTED]
	  2 units

	[REDACTED]
	  2 units


1 – Of these 33 membership units, 5 will be forfeited if [REDACTED] does not continue as a full time employee of [the] company until 12/31/2006.  Up to an additional 5 membership units will be forfeited if [REDACTED] does not meet her profit goals.  Upon demand by a three-fourths majority of all the members of [the] company other than [REDACTED], up to 13 membership units shall be conveyed to [REDACTED], without consideration to her, to such financially qualified minority employees, and or investors as determined by such members.  
2 – Of these 26 membership units, up to 5 membership units will be forfeited if [REDACTED] does not meet her profit goals.  Upon demand by a three-fourths majority of all the members of [the] company other than [REDACTED], up to 13 membership units shall be conveyed to [REDACTED], without consideration to her, to such financially qualified minority employees, and or investors as determined by such members.  

The record contains a notarized statement from [REDACTED] dated October 11, 2005, which states:  “I, [REDACTED], renounce any ownership in Arena Technical to which I am entitled as the spouse of [REDACTED].”  There is also a notarized statement dated September 19, 2005, from your spouse, [REDACTED], renouncing his ownership interest in the firm.  You describe these documents, and the firm’s capitalization, in your November 8, 2005, rebuttal letter to the Department:

We have attached to this letter, notarized letters from [REDACTED] and [REDACTED], the spouses of [REDACTED] and [REDACTED], renouncing any interest in Arena Technical to which they may be entitled as spouses of the latter.  Attached, please also find W-2 earning statements and a Social Security statement for [REDACTED] demonstrating her earnings and contributions to the joint account mentioned in the decision.  . . .  
Attached to the letter, please find separate documentation explaining the ownership of the company as pertains to [REDACTED] and [REDACTED].  We have sought legal counsel in this matter and have been assured that the way the membership agreement is written, [REDACTED] owns 33 units of Arena Technical and [REDACTED] owns 26.  [REDACTED] promissory note is not due to be paid in full until January 2006.  She made an additional payment of $2,500 in early November 2005.  . . . [REDACTED] and [REDACTED], as owners of more than 20% of Arena Technical are personal guarantors of the line of credit recently issued to us by United Bank.  

You attached to your letter a chart and description of the respective units you and [REDACTED] own:

[REDACTED] 26 units

Cash 
8 units

Units to be earned permanently by income and profit goals*
5 units

Units held for future socially/economically disadvantaged member*
13 units

[REDACTED] 33 units

Promissory note
10 units

Units to be earned by remaining an employee until 12/31/2006
5 units

Units to be earned permanently by income and profit goals*
5 units

Units held for future socially/economically disadvantaged member*
13 units

*Ownership of these shares is temporarily assigned to this owner in exchange for her expertise in the business, business contacts, and for risk she assumes as guarantor of the line of credit.

From the Department’s reading of the record, it does not appear you have met your burden of proof in establishing that your contribution of capital to acquire Arena Technical was real, substantial, and continuing as required by the Regulation §26.69 for the following reasons.    

1.  Under the Regulation §26.69(c), the contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business must be real, substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  There is no indication that you or [REDACTED] acquired your ownership interests in Arena Technical using personal assets.  Rather, it appears, joint funds owned with your respective spouses were used to capitalize the firm.  The following exchange took place between you, [REDACTED], and MDOT during its July 20, 2005, eligibility meeting: 

[MDOT]: Explain your initial investment in the company. Where did it come from?

[REDACTED]: I had made a cash investment of $40,000.00. And the additional units that I have are -- some were given to me, and then they will be taken away if I don't earn them through goals.  And the other ones, we restructured the company earlier this year, and units that were held by Arena were transferred -- were split between [REDACTED] and I, because the intention of those units is that we are holding them for a future investor.  A female investor.  So, rather than have Arena hold them, [REDACTED] and I are holding them. . . 

[MDOT]: So the initial investment that you put in came from a joint account?

[REDACTED]: Yes.

[MDOT] And what about you, [REDACTED]?

[REDACTED]: My initial investment, yes, it came from a joint account. That's correct. 

[MDOT]: And [REDACTED], you explained that any additional monies that you contributed would come from some type of agreement that you had with the company. Could you please explain that?

[REDACTED]: Well, it's not monies that I would contribute.  I own 8 units of the company, because I bought them for $40,000.00.  The other units that are in my name, some are mine to lose, basically.  They are in my account now, and if I don't reach certain goals, they're taken away from me, or they can be taken away from me if the membership decides that's what's best for the company.  [Of] the other . . . 26 units that I hold . . . 13, I believe, are being held for a future female member. So once we find a new partner, she will buy in, and the membership units that she will buy will come out of my and [REDACTED] membership units.

[MDOT]: Okay. And the same is applied to you?

[REDACTED]: Correct. . . . 
During another exchange with MDOT, you indicated that you and [REDACTED] have not reimbursed your respective spouses:

[MDOT] Both of your husbands have also contributed to the formation of your business, because of the signature of the checks, right?

[REDACTED] Because they're joint account, I guess.

[MDOT]: It's a joint account.

[REDACTED]: Yes.

[REDACTED]: Yes.

[MDOT]: Has there been any reimbursement to either of these gentlemen from either of you?

[REDACTED]: No.

As mentioned above, [REDACTED] appears to have paid $2,500.00 on the $50,000.00 promissory note she signed with Arena Technical.  This check was drawn on the joint account with her husband, [REDACTED], a non-disadvantaged individual.  Even if these funds were solely derived from [REDACTED], $2,500.00 does not appear to be substantial within the requirements of the Regulation §26.69(c) and (e), in comparison to the contribution of other owners, which ranged from $10,000.00 to $50,000.00.  In addition, while the note is secured by 10% of [REDACTED] total membership interest, only 10 % would be forfeited if she doesn’t meet business goals.  Similarly, there is no indication as to your contribution or reimbursement to your spouse, [REDACTED].  Such arrangement does not comport with the Regulation.  
2.  The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.  [REDACTED] contribution of assets to assist you start Arena Technical cannot be counted, unless, as stated in the Regulation §26.69(h)(2), the gift or transfer to you was made for reasons other than obtaining certification as a DBE; and you actually control the management, policy, and operations of the firm.  As stated above, the owners of Arena LLC and ATR  - [REDACTED] (the non-disadvantaged spouses of the owners of Arena Technical) are involved in a similar line of work as Arena Technical and have an ongoing business relationship with the firm.  In addition, although it appears [REDACTED] and [REDACTED] renounced their interests in the funds used by you and [REDACTED] to acquire your ownership interest, this was signed in September and October 2005, respectively, well after the formation of the firm, which occurred in January 2004.  You implied in your rebuttal letter that this was done for obtaining DBE certification.  Although [REDACTED] and [REDACTED] ownership is not relied upon to establish the firm’s DBE certification, there is no corresponding renunciation of their interests in the file.  Furthermore, there is no indication that you or [REDACTED] reimbursed your respective spouses for their gifts (or the monies provided by [REDACTED]), and for the reasons set forth below, it does not appear that you control the firm.  
3.  You indicated in the chart attached to your November 8, 2005, letter to the Department that the ownership units “earned permanently by income and profit goals,” and “units held for future socially/economically disadvantaged member” was temporarily assigned to you and [REDACTED] in exchange for expertise in the business, business contacts, and for risks assumed as guarantors of a line of credit.  This transfer of units does not appear supported in the record and does not meet the requirements of the Regulation.  As mentioned above, the Regulation requires you to make a real, substantial, and continuing contribution to acquire your business.  Furthermore, a disadvantaged owner must contribute actual capital or experience to gain their ownership interest and assumption of debt risk is not considered sufficient.  If experience is relied upon to substantiate your ownership interest, it must be clearly documented in the firm’s records.   According to the Regulation §26.69(f), the owner’s expertise must be 1) in a specialized field, 2) of outstanding quality, 3) in areas critical to the firm’s operations, 4) indispensable to the firm’s potential success, 5) specific to the type of work the firm performs, and 6) documented in the records of the firm.  In addition, the Regulation §26.69(f) requires that the firm’s records clearly show the contribution of expertise and its value to the firm; and the individual whose expertise is relied upon must have a significant financial investment in the firm.  As stated above, your contribution does not appear to be substantial; and your expertise in the business and business contacts, if relied upon to substantiate this transfer of units, is not reflected in the record as required by the Regulation.  In addition, while you may have dedicated your efforts to the firm’s management, operations, and policy, these attributes are also not reflected in the record and does not satisfy the requirements of the Regulation §26.69(e). 
4.  Lastly, during MDOT’s July 20, 2005, telephone call (and in your November 8, 2005, rebuttal letter), there is reference to monies earned by you and [REDACTED] as reflected in W-2’s and other earning statements submitted to MDOT.  You appear to have alleged that although funds used to establish Arena Technical were from a joint account, these statements substantiate your respective contributions to the firm.  The record contains only one statement from United Bank showing a deposit into the firm’s account on February 9, 2004, in the amount of $50,000.00 with a handwritten notation – “[REDACTED] 3/4/04.”  This is not sufficient evidence to support a contention that [REDACTED] contributed personal funds to acquire her ownership interest in Arena Technical. 

Substantial record evidence therefore, supports MDOT’s August 16, 2005, determination that your contribution of funds to acquire ownership of Arena Technical does not meet the requirements of the Regulation §26.69.  
CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

The Regulation at §26.71(a) and (b) provides in part that only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.

According to the Regulation at §26.71(k) in part, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
The Record evidence indicates that you do not control the firm within the meaning of the Regulation §26.71 due to the firm’s dependence upon Arena LLC, a firm that owns 25 % of Arena Technical, and ATR, a firm managed by [REDACTED], spouses of Arena Technical’s co-owners. 
1.  According to the firm’s DBE certification application, Arena Technical has its offices in the same location as Arena LLC, a firm that manages Arena Technical’s back office support.  Arena LLC is owned by [REDACTED], both non-disadvantaged individuals.  According to MDOT, the firm’s offices are located in [REDACTED] garage.  During the July 20, 2005, telephone call, you stated that your firm pays Arena, LLC $4,000.00 per month for use of this space and access to the photocopy machine.  You also indicated that [REDACTED], along with [REDACTED], also own ATR, which provides similar services as Arena Technical.  According to MDOT, you indicated that ATR provide services to the commercial market, whereas Arena Technical’s focus is on government agencies.  According to a two-year renewable “services agreement,” dated March 1, 2005, Arena LLC agreed to provide administrative, management, financial and back office support services to Arena Technical for a monthly minimum fee of $4,000.00, or 4 % of Arena Technical’s gross revenue, whichever is greater.  The record also contains an agreement between Arena Technical and ATR, whereby ATR will provide recruitment services and personnel to your firm.  This agreement states: 

ATR will provide sourcing, screening, recruiting support and access to ATR’s contact management system to Arena Technical for fulfillment of Arena Technical’s client contracts and requirements.  The contract personnel supplied shall perform work for Arena Technical at its client locations under Arena Technical’s or its client’s direction.  The parties agree that from time to time, they may share client leads and opportunities [and] each opportunity will be directed to the party best suited by stated specialty to satisfy the opportunity.  Arena Technical agrees to pay ATR a minimum fee of $3,000 per month or ten percent of Arena Technical’s billable employee hourly compensation each month whichever is greater. . . .

You stated during the July 20, 2005, telephone call with MDOT, that when Arena Technical brings in a requirement, you hire ATR to recruit for you.  Arena Technical then hires the person as its full-time employee and places them on contract with your customer.  You stated during the telephone call: 
. . . And when ATR works for us and recruits for us, they present candidates to me.  But I then screen those candidates with my customer's requirements in mind.  So I'm not just passing the résumé from a recruiter onto the customer.  I'm providing another layer of service, which is making sure that this consultant is truly going to work out in this environment.

In your September 10, 2005, rebuttal letter to the Department you stated:

While we strongly believe that outsourcing some business functions is a wise decision for a small business getting started, we recognize the perception that outsourcing the recruiting function may give an outsider.  We stand by our notion that outsourcing significantly minimizes our monthly expenses while we build our business.  We would pay upwards of $20,000.00 per hire were we to pay another recruiting service.  We interview and make hiring decisions about the candidates presented to us by ATR which means that they provide services to us as they would to a bank or other non-staffing firm.  Additionally, we have attached a diagram of our business model that demonstrates visually that the recruiting portion is only about 30% of the service we provide for our clients 

As a correction to the record, the office equipment is owned by the individuals who use it or Arena Technical.  Our former office space is owned by [REDACTED].  [MDOT’s] decision letter references the fact that we share office space with ATR and Arena, LLC.  This is no longer the case.  As all three businesses were getting started, this arrangement made sense.  Arena, however, now requires more office space and they have relocated to an office building in downtown Bethesda.  [REDACTED] and I operate out of our homes and have use of a desk in Arena, LLC's space if we need it.  [REDACTED] is now the registered agent for the firm; and [REDACTED] no longer has signing authority.  We are maintaining our service agreement with Arena, LLC for back office support until we feel we can hire a full-time office manager/accounting clerk.  
3.  MDOT determined that [REDACTED], owner of Arena LLC, is the registered agent for Arena Technical; but is not directly involved in the firm.  You stated at the July 20, 2005, telephone call that [REDACTED] can sign checks when you are not available.  The record contains a “limited liability company authorization resolution” dated July 5, 2005, which states that [REDACTED], along with [REDACTED] can open any deposit or shared accounts and borrow money on behalf of the firm.  According to this document, [REDACTED] is also empowered to endorse checks in addition to [REDACTED], and [REDACTED].  The record appears to contain evidence of the firm’s account with United Bank wherein, [REDACTED] is an authorized signatory to make withdrawals from the account.  In addition, MDOT indicated in its on-site review summary that [REDACTED] is an authorized signatory on the firm’s commercial bank account with Sequoia Bank, and that he or [REDACTED] can deposit or borrow funds and that only one signature is required.  
The Department agrees with MDOT’s conclusion that you do not control the firm within the meaning of the Regulation.  Under the Regulation §26.71(d), an owner must  posses the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions matters of management, policy, and operations.   In addition, the Regulation at §26.71(a) and (b) provides in part that only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.  
It appears that Arena Technical relies upon Arena and ATR for providing administrative, management, financial, and back office support services.  These firms also provide recruitment services such as sourcing and screening to Arena Technical, which is engaged in a similar line of work as these firms.  You stated that recruiting services account for 30% of Arena Technical’s activities.  In addition, Arena Technical operates out of ATR’s location.  Although you indicated in your rebuttal letter that the firm has since moved, Arena Technical unduly relies upon Arena LLC and ATR for its business activities as there appears to be an exclusive arrangement between the firms.  Under the Regulation §26.89(f)(6), the Department must base its decision on the status of the firm at the time of MDOT’s decision to deny DBE certification.  While you alleged in your rebuttal letter that outsourcing is critical to the firm’s successful operations, the linkage between the three firms does not comport to the requirements of the Regulation §26.71.    
Lastly, the ability of [REDACTED], a non-disadvantaged individual, to sign checks and withdraw funds from Arena Technical’s account reflects his disproportionate control over the firm.  It is conceivable that he could use this ability to obligate the firm.  This arrangement is inconsistent with the Regulation §26.71(e), which states in part that individuals who are not socially and economically disadvantaged must not, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
Substantial record evidence therefore supports MDOT’s August 16, 2005, determination that you and [REDACTED] have not met your burden of proof in demonstrating that you control the firm within the meaning of the Department’s Regulation §26.71.  It is important to note that we cannot consider changes made to the firm that were not considered by MDOT prior to the denial of your firm’s DBE application. 
In summary, the information provided cumulatively supports a conclusion that Arena Technical does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: MDOT
� This check is not contained in the record, however a handwritten notation below the February 28 and July 13, 2005, checks states Check #153 dated 7/13/05 [for] $12,000.00.





