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February 6, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No.: 06–0027
[REDACTED]
President

Austin General Contracting, Inc.

4145 W. Ali Baba Lane, Suite C

Las Vegas, NV 89118

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Austin General Contracting, Inc. (“AGC”).  We have carefully reviewed the material from the Nevada Department of Transportation (“NVDOT”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution of capital or expertise to establish AGC was not real, substantial, and continuing as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that you do not control the firm as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.

According to the Regulation §26.69(f)(1) and (2), the following requirements apply to situations in which expertise is relied upon as part of a disadvantaged owner's contribution to acquire ownership: the owner's expertise must be (i) in a specialized field; (ii) of outstanding quality; (iii) in areas critical to the firm's operations; (iv) indispensable to the firm's potential success; (v) specific to the type of work the firm performs; and (vi) documented in the records of the firm.  These records must clearly show the contribution of expertise and its value to the firm.  The individual whose expertise is relied upon must have a significant financial investment in the firm. 

The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

To overcome this presumption and permit the interests or assets to be counted, the Regulation at §26.69(h)(2) states in part, that the disadvantaged individual must demonstrate by clear and convincing evidence, that (i) the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

According to the Regulation §26.69(i), recipients must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) a copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

According to the firm’s April 2005 DBE application, AGC was established in December 2004 as a general contracting firm performing commercial building and demolition work.  The application indicates that you acquired 51 percent of AGC on February 22, 2005, with a $42,000.00 cash contribution; and that [REDACTED], AGC’s Vice President/Secretary and a non-disadvantaged individual, acquired 40 percent of AGC, with a $40,000.00 cash contribution.
According to NVDOT’s June 10, 2005, on-site review report, your contribution consisted of community property funds and demolition tools from your previous business.  When asked if you provided expertise and whether there was a monetary value placed on that expertise, you stated: “My past experience and expertise in the field is heavily relied upon by my business partner, [REDACTED]; and that is why I bought and own more stock in our company.”  You also stated:

[REDACTED] and I talked about forming this company together.  I actually owned Capriece Construction Clean-Up Company with 3 other partners, but after talking with [REDACTED] about merging, we decided to go forward with our plan.  I dissolved Capriece Construction Clean-Up and [REDACTED] started the company in December 2004 and we became partners in AGC.

The on-site review report states that [REDACTED] loaned the firm $158,000.00 and provided miscellaneous hand tools and a truck.  The record contains a promissory noted dated December 21, 2004, signed by both you and [REDACTED] wherein you promise to pay AGC $42,000.00 with interest.  Attached to this note is a check dated July 12, 2005, made payable to the firm in the amount of $42,000.00, drawn on your account which you hold with your wife, [REDACTED].  The notation on the stock states “stock purchase.”  The record also contains a notarized statement by [REDACTED] dated June 10, 2005, which states “I, [REDACTED] do hereby [relinquish] my rights to [REDACTED] 51 percent shares of AGC.”  A second promissory note, also dated December 21, 2004, states that you promise to pay [REDACTED] $153,000.00.  
From the Department’s reading of the record, it does not appear you have met your burden of proof in establishing that your contribution of capital or expertise to acquire AGC was real, substantial, and continuing as required by the Regulation §26.69 for the following reasons.    

1.  Under the Regulation §26.69(c), the contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business must be real, substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.  Lastly, in situations in which marital assets form a basis for ownership of a firm, the Regulation §26.69(i) requires recipients to apply the following rules: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) a copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

There is no indication in the record that you reimbursed [REDACTED], a non-disadvantaged individual, for his loan of $153,000.00 to you, nor the $42,000.00 note to the firm, with your personal funds.   Under the Regulation, §26.69(h)(1) and (2), [REDACTED] contribution of assets to assist you start AGC cannot be counted, unless, as stated in the Regulation §26.69(h)(2), the gift or transfer to you was made for reasons other than obtaining certification as a DBE; and you actually control the management, policy, and operations of the firm, notwithstanding his continued participation.  [REDACTED] is clearly involved in the business and for the reasons set forth below, it does not appear that you control AGC.  In addition, the record clearly shows that the $42,000.00 used to acquire your 51 percent of the firm was derived from marital assets, rather than your personal funds.  Although it appears your wife, [REDACTED], renounced her interest in the funds used by you to acquire your ownership interest in AGC; this was signed in June 2005, well after the formation of the firm, which occurred in December 2004.  This does not comport with the Regulation §26.69.
2.  As mentioned above, the Regulation requires you to make a real, substantial, and continuing contribution to acquire your business.  Furthermore, a disadvantaged owner must contribute actual capital or experience to gain their ownership interest.  If experience is relied upon to substantiate your ownership interest, it must be clearly documented in the firm’s records.   According to the Regulation §26.69(f), the owner’s expertise must be 1) in a specialized field, 2) of outstanding quality, 3) in areas critical to the firm’s operations, 4) indispensable to the firm’s potential success, 5) specific to the type of work the firm performs, and 6) documented in the records of the firm.  In addition, the Regulation §26.69(f) requires that the firm’s records clearly show the contribution of expertise and its value to the firm; and the individual whose expertise is relied upon must have a significant financial investment in the firm.  While your expertise in the construction industry may be shown in your résumé, it is not reflected in the record as required by the Regulation §26.69(f).  In addition, as stated above, it does not appear you made a contribution of capital using your own funds.  You have therefore, not made a “significant financial investment in the firm” as required under §26.69(f) of the Regulation.  

Substantial record evidence therefore, supports NVDOT’s September 7, 2005, determination that your contribution of funds to acquire ownership of AGC does not meet the requirements of the Regulation §26.69.  
CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.

The record evidence indicates that your ability to control the firm is limited and does not meet the requirements of the Regulation §26.71.  
According to the firm’s January 17, 2005, meeting minutes, checks under $2,000.00 require the single signature of either you or [REDACTED], while checks over $5,000.00 require both your signatures.  According to the Board of Directors’ March 21, 2005, meeting minutes, both you and [REDACTED] have authority to “sign for and pay from such bank account monies for payment of expenses of AGC.”  

Article 4 section 2 of the firm’s March 2005 Articles state that no loans may be issued in the firm’s name without the resolution of the Board of Directors.  Under the firm’s bylaws, dated April 1, 2005, the firm is managed by its Board of Directors and a majority of members constitutes a quorum to transact business.  An officer of the corporation may be removed by the Board of Directors.  
Under the Regulation §26.71(d), an owner must  posses the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions matters of management, policy, and operations.   [REDACTED] is clearly an officer of the company.  Based on the firm’s bylaws, articles, and meeting minutes, he is required to approve loans for the firm and is able to write checks under $2,000.00.  This reflects his disproportionate control over the firm as it is conceivable that he could use this ability to obligate AGC.  This arrangement is inconsistent with the Regulation §26.71(e), which states in part that individuals who are not socially and economically disadvantaged must not, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.
2.  According to the firm’s January 17, 2005, board of directors meeting minutes, you are listed as President of AGC, whereas [REDACTED], a non-disadvantaged individual, is the firm’s Vice President and Treasurer.  The record contains a subcontract dated February 15, 2005, (with Noble Ventures, Inc.) and a February March 4, 2005, Letter of Intent from Moorefield Construction, wherein [REDACTED] signed the documents as President/Owner.  [REDACTED] appears to have also signed on the firm’s behalf another subcontract with Moorefield Construction, Inc., dated February 25, 2005.  In addition, the firm’s business license, dated February 28, 2005, lists him as President.  You attached to your November 17, 2005, letter to NVDOT copies of a new lease signed by you and other documents that reference you as President.  However, viewing the record as a whole, it appears [REDACTED] is operating the firm in some instances as its President.  It therefore does not appear that you control the firm given his authority and involvement.  
You indicated in your November 17, 2005, letter to NVDOT that the restriction regarding your ability to sign checks over $5,000 was rescinded “when the deposit was made for sufficient funds to purchase into the company.”  You stated “the decision to restrict the ability to sign checks was done by an outside consulting firm and has since been rescinded.” It is important to note that we cannot consider changes made to the firm that were not considered by NVDOT prior to the denial of your firm’s DBE application. Under the Regulation at §26.89(f)(6), the Department's decision is based on the status and circumstances of the firm as of the date of the decision being appealed.  Substantial record evidence therefore supports NVDOT’s September 7, 2005, determination that you have not met your burden of proof in demonstrating that you control the firm within the meaning of the Department’s Regulation §26.71.  
In summary, the information provided cumulatively supports a conclusion that AGC does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on NVDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: NVDOT
