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March 31, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 06-0036
[REDACTED]President
JAD & Associates, LLC
10945 E. South Street, Suite 203A
Cerritos, California  90703
Dear [REDACTED]:

This is in reference to the appeal that you filed on behalf of your firm, JAD & Associates, LLC (“JAD”).  We have carefully reviewed the material provided by the Colorado Department of Transportation (“CDOT”) as well as that you provided on behalf of your firm and have concluded that the decision by CDOT to deny your firm certification as an eligible Disadvantaged Business Enterprise (DBE) under the criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.
Your appeal is denied based upon substantial record evidence that supports the conclusion that the non-disadvantaged owner of the firm has a disproportionate responsibility in the operational affairs of the business; and that the socially and economically disadvantaged owner spends a substantial amount of time outside of the country managing another business that he owns.
The reasons for the denial are as follows:

CONTROL
§26.71(e)
Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

§26.71(j)
In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.

According to the record evidence, JAD is a transportation consulting/civil engineering firm that provides design and construction management services for the public and private sector.  You established the firm on June 4, 2002 as a sole proprietorship after having worked in the industry as an engineer.  The company later became a limited liability corporation on April 15, 2005.  JAD & Associates was established on April 28, 2005.  At that time, you took on a partner, [REDACTED].  [REDACTED], Vice President, has a 10 percent ownership interest in the firm, while you, the President, have a 90 percent ownership interest in the firm.  According to the record, you contributed $10,000.00 in cash from wages earned from past employment as an engineer.  You also contributed $5,900.00 in equipment and $4,100.00 for other initial business expenses.  The total combined contributed assets are deemed to be valued at $200,000.00.
The record only includes information pertaining to [REDACTED] 2004 tax return. Specifically, there is nothing in the record that substantiates whether [REDACTED] is a socially and economically disadvantaged individual.  In the absence of such information, CDOT concluded that [REDACTED] was not socially and economically disadvantaged.  
CDOT also concluded that [REDACTED] is also responsible for the day-to-day operations of JAD in California.  His duties include planning, organizing, and implementing projects in accordance with budget and schedule requirements of the firm.  His résumé reveals that he is a licensed engineer and has a B.S. Degree in Civil Engineering.  He has worked in the engineering industry as a project manager, construction engineer and a senior civil engineer in the Los Angeles County Metropolitan Authority.  CDOT opined that [REDACTED]   possesses the power to control the company and is disproportionately responsible for the operation of firm. 

The record reveals that you own and operate another firm based in the Philippines, JADphil and Associates, Inc. (“JADphil”).  You are President and owner of both companies, JAD & Associates, LLC of California and JADphil in the Philippines.  According to your résumé, you have a M.B.A. and a B.S. in Civil Engineering from Pablo Borbon Memorial Institute of Technology, Batangas City, Philippines.  You are a registered Professional Civil Engineer in the state of California and a Registered Civil Engineer in the Philippines.  It appears that you have been working in the field of engineering since 1977.  You perform the daily operations of the firm in the Philippines while your partner, [REDACTED], is responsible for controlling the day-to-day operations of JAD.  It appears that the viability of both firms depends upon the relationship with each other both administratively and financially.  Managing JADphil requires you to travel outside of the country for extended periods of time.  Therefore, you cannot direct the day-to-day operations of JAD, which includes planning, organizing, implementing projects, and schedule requirements of the business.  The second business appears to conflict with your schedule and limit the amount of time and attention you can devote to the firm for which you seek certification.  This is inconsistent with §26.71(j) of the Department’s Regulation, which prohibits a socially and economically disadvantaged owner from engaging in outside employment or other business interests that conflict with the management of the firm or prevents that individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  Consequently, your partner, [REDACTED] appears to actually control the day-to-day operations of the JAD & Associates, LLC.  Moreover, based on [REDACTED] degree of involvement in JAD’s day-to-day operations, CDOT concluded that [REDACTED], the non-disadvantaged owner, controls the day-to-day activities of the firm.

[REDACTED] subsequently provided additional information (a copy of his passport) with the appeal on behalf of the firm.  However, since this new information was not part of the original application, CDOT was not afforded an opportunity to review this information as part of the record evidence when it rendered its decision.  The additional information does not answer the question as to whether [REDACTED] is socially and economically disadvantaged as required by the Department’s Regulation.  The additional information provides [REDACTED] country of birth but, does not substantiate that he has held himself out to be a member of a presumptive group, or that he has held himself out to be such a member and is recognized as being a member.  In addition, the information does not contain a personal net worth statement for [REDACTED].  According to the Department’s Regulation, the presumption of social disadvantaged based on those listings may be rebutted.  §26.61(b) states that the firm seeking certification has the burden of demonstrating, by a preponderance of evidence, that it meets the eligibility requirements concerning group membership or individual disadvantage, business size, ownership, and control.  
CDOT concluded that the firm owners did not meet their burden of proof to substantiate that the socially and economically disadvantaged owner of the firm controlled it; that [REDACTED] met the requirements of being a socially and economically disadvantaged individual; and that he is not disproportionately responsible for managing the day-to-day responsibility of JAD while you manage JADphil in the Philippines.  This arrangement is contrary to the intent of the Department’s Regulation.
Based on substantial record evidence, JAD does not meet the eligibility criteria required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.
Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc: CDOT
