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May 2, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0038
[REDACTED]
President

Archway Building Maintenance, Inc.
2728 Gravios Avenue

St. Louis, MO  63118
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Archway Building Maintenance, Inc. (Archway).  We have carefully reviewed the material from the St. Louis Airport Authority (SLAA), as well as that submitted by you and have concluded that the denial of Archway’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports SLAA’s conclusion that ownership and control by the disadvantaged owners, is not real, substantial and continuing as required by the Regulation. 

Your appeal is also denied based upon our determination that substantial record evidence supports SLAA’s conclusion that the socially and economically disadvantaged owner(s) do not possess the power to direct or cause the direction of the management and policies of the firm as required by the Regulation. 

The specific reasons for the denial of your appeal include the following:

1. OWNERSHIP
§26.61(b) state “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”
§26.69(c) state “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(e) state “contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial. Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.”
Archway is seeking certification in the areas of janitorial, maintenance and repair services.  The record information reveals that Archway, a firm established in 1979, was originally owned by [REDACTED] and [REDACTED], both non-disadvantaged individuals.  In December 1997, [REDACTED] purchased the shares of [REDACTED] and became sole owner of the firm. According to the promissory note dated December 11, 1997, [REDACTED] agreed to pay [REDACTED], Trustee of [REDACTED] Revocable Living Trust dated July 30, 1992, the principal sum of two hundred fifty thousand dollars ($250,000.00) at the rate of 8% per annum. The balance ($210,000.00) was to be paid in 119 installments not to exceed $2,561.88 per month.    
 The record reveals that the applicant firm is owned by [REDACTED], 660 shares or 33% ownership interest in the firm; [REDACTED], your sister, owns 660 shares or 33% ownership interest in the firm; while [REDACTED], your non-disadvantaged father, retains 680 shares (of the previous 2,000 shares he previously owned) or 34% ownership interest in the firm.  Subsequently, you and [REDACTED] became the majority owners of Archway on January 8, 2003.    Both you and [REDACTED] made a capital contribution of $22,000.00 each in personal funds, of which $33,000.00 were written on a joint checking account of your respective spouses. The record further reveals that both disadvantaged owners borrowed the remaining $11,000.00 each from the [REDACTED] Living Trust (34% non-disadvantaged owner).  According to the record, [REDACTED] is still actively involved in the firm. SLAA also expressed concerns regarding the stock certificate involving the 2,000 shares of stock sold by [REDACTED] Revocable Living Trust to [REDACTED].  It appears that this certificate is not accounted for in the firm’s submissions.  According to the stock ledger, the shares were transferred to Archway Building Maintenance, Inc. as treasury stock.  
Substantial record evidence supports SLAA’s determination that the contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  A promissory note to a non-disadvantaged owner involved in the firm cannot be considered real and substantial under the Regulation.
Your letter of rebuttal states: 
The ownership contributions in question are not loans, but rather negotiable promissory notes as illustrated on the face of the instrument.  The negotiable promissory notes are not by the [REDACTED] Living Trust; rather they are drawn on the personal accounts of [REDACTED] and [REDACTED], and payable to the [REDACTED] Living Trust.  
Additionally the contributions of capital by [REDACTED] and [REDACTED] are not unsecured…The negotiable promissory note is a form of collateral known as an instrument, and is secured by all the assets of the signor and enforceable by law.  Finally it is important to note that [REDACTED] and [REDACTED] have met two-thirds of their obligation to [REDACTED].  The present balance of each negotiable promissory note is $11,000.00, for a sum total of $22,000.00 that remains outstanding.  [REDACTED] and [REDACTED] have already remitted a sum total of $44,000.00 to [REDACTED], which further supports the fact that the contributions of capital are in fact ‘real.’
As stated in the letter from [REDACTED], [REDACTED] sold his 2,000 shares of common stock back to Archway Building Maintenance, Inc. for $250,000.00 and as such the stock was recorded as treasury stock.  
The burden of proof for meeting the criteria for certification rests on the applicant.  This type of arrangement does not represent a real and substantial contribution pursuant to the Department's Regulation.  In addition, there still exists a requirement for you, the applicant, to produce documents which substantiates your investment in a firm for which certification is sought.  A question arises as to how your father could acquire 2,000 shares of stock from another owner for $250,000.00, but sell you and your sister 1,320 shares of stock for a lesser amount.  In addition, given the fact that the average gross receipts of your firm ($2,276,700.00), the amount of your investment does not appear to be real and substantial.  We concur with the SLAA’s determination that you have failed to substantiate that your contribution of capital to acquire your ownership interest was real, substantial and continuing. 

2.  CONTROL 
§26.71(c) state “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for  concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.” 
§26.71(d) requires that the socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  
§26.71(e) state “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”

§26.71(f) state “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals. Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated. The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”

§26.71(g) requires a socially and economically disadvantaged owners to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.
§26.71(l) state “Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged individual, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear and convincing evidence, that (1) the transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (2) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlled the firm.”
The record evidence reveals that the individual associated with this firm who possesses the ability to control the day-to-day activities of this business is your non-disadvantaged father, [REDACTED].  [REDACTED] is the 34 % owner and Vice President/Director of Archway and resides in Florida.  SLAA determined that [REDACTED] acts as a consultant and mentor to you and [REDACTED] by providing advice and directions.  According to his résumé, [REDACTED] has over 26 years of experience in the critical activities of this business. From 1976-2003, he was the President of the applicant firm responsible for all aspects of sales, marketing, operations and personnel at all levels of business.  His current responsibilities as Vice President are to provide industry expertise and knowledge on an intermittent consultant basis.  SLAA’s on-site review indicates that when asked how frequently this consultation takes place, you both responded “almost on a daily basis.”
We have carefully considered your background and expertise as it relates to your ability to critically analyze and independently use technical information supplied by subordinates such as [REDACTED].  According to your résumé, you are President and are responsible for overseeing all aspects of sales, marketing, operations and personnel at all levels of business; researching and implementing new technology into the organization; blending motivation, leadership, creative, and analytical abilities to develop and implement innovative ideas that produce reduced cost and value added service to clients.  From October 2000 to December 2002, you were the Director of Accounting and Finance for the applicant firm responsible for developing and analyzing the budget, reviewing payroll and taxation documentation, sales, recruiting and procurement of supplies.  From January 1998 to September 1999, you worked for Ernst & Young, LLP as a Staff Accountant and were responsible for assisting with audits of financial statements; assessing and documenting internal controls over accounting systems; planning and performing employee benefit plan audits; and planning and conducting physical inventory observation.  From October 1999 to October 2000, you were promoted to Senior Accountant responsible for planning, executing and wrap up of audit engagements, including preparation of financial statements and coordination of issues with client management; directing staff in preparation of assigned audit areas; evaluating staff and participating in recruiting efforts. The record further indicates that you have a Bachelor’s Degree in Accounting from Miami University and are a licensed Certified Public Accountant.  It appears that your work experiences have been in the areas of accounting and finance.

[REDACTED] résumé indicates that she is the Vice President of Marketing and Sales.  Her duties and responsibilities include generating sales leads; compiling proposals; initiating follow up procedures on newly acquired accounts; maintaining customer relations; responding to customer service requests; and overseeing all aspects of sales, marketing, operations and personnel at all levels of business. From 1995-2000, she worked for the applicant firm during the summer as a Sales Representative.  Her responsibilities included generating sales and leads; compiling proposals; following up on newly acquired accounts; maintaining customer relations; and responding to customer service requests.  She has a BS in Accounting from Truman State University.  

The record reveals that both you, [REDACTED] and [REDACTED], have the ability to sign checks on the firm’s bank account at Commerce Bank.  The record evidence reveals that the disadvantaged owners do not possess sufficient knowledge and experience which directly relates to the firm’s primary operations and do not control its critical activities on a day-to-day basis. Your responsibilities and experience appear to be primarily administrative in nature.  The Department agrees that the disadvantaged owners may have a grasp of the administrative functions of the firm by virtue of your years at Archway and previous employment.  However, the record information does not substantiate that you have the intricate knowledge or experience directly related to janitorial, maintenance and repair services.  We agree with SLAA’s conclusion that [REDACTED] continues to be involved in controlling day-to-day operational and managerial decisions of the business.  Because the firm was previously owned by [REDACTED], the Regulation requires close scrutiny of non-DBE firms whose ownership and/or control.  Substantial record information supports SLAA’s conclusion that the non-disadvantaged owner is the person who possesses an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.
Your letter of rebuttal states:
As discussed with [REDACTED], [REDACTED] is phasing into retirement.  He lives in Florida for six months each year, and is in the process of taking a step back from the Company and his former responsibilities.  [REDACTED] is not involved with daily operations or decisions.  Although, we would be remiss in stating that his expertise is not drawn upon, his input is not essential to the daily functions of Archway Building Maintenance, Inc.  The statement that [REDACTED] is in daily contact with him regarding the firm is taken out of context.  Both [REDACTED] and [REDACTED] are in daily contact with [REDACTED] because he is their father not in daily contact regarding the Company or its operations.

It appears that [REDACTED], the non-disadvantaged owner, has the technical ability and expertise to control day-to-day activities of Archway and is disproportionately responsible for the operation of the firm.  This conclusion is supported by substantial record information contained in the record such as Archway’s DBE application, SLAA’s on-site evaluation, and résumés of the individuals.
3. §26.71 (c) “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm. This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).”
The firm’s officers are [REDACTED], President and Director; [REDACTED], Secretary, Treasurer and Director; and [REDACTED], Vice President and Director.  Both you and [REDACTED] own 66% of the stock collectively.  However, the firm’s bylaws state that the Vice President shall perform all duties of the President in their absence or disability.  SLAA concluded that the ownership structure is such that a collective disadvantaged majority can be circumvented and prevented from exercising administrative and operational control.
Your letter of rebuttal states:


[REDACTED] and [REDACTED] collectively own 66% of the stock. Given the equity structure of Archway Building Maintenance, Inc., and the absence of restrictions limiting the customary discretion of the socially and economically disadvantaged owners, it is impossible that an individual with a 34% interest could circumvent and prevent the disadvantaged group from exercising administrative and operational control.

While this is an area of concern, substantial record evidence is inconclusive on this issue and needs to be developed further.
4. Under the Regulation at §26.71(i)(1), recipients may consider differences in remuneration between the socially and economically disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. Recipients may determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm. 

The Regulation requires that participating DBE owners enjoy the profits and losses of their businesses in a degree that is commensurate with their ownership interest.  The Department has reviewed the compensation paid to both you and [REDACTED], the disadvantaged owners, as well as your father and have concluded that the disadvantaged owners compensation are not commensurate with the ownership interest in the business.  The record evidence reveals that since you and [REDACTED] assumed control of the firm, [REDACTED] has received significantly higher compensation than that of both the disadvantaged owners.  According to the information contained in the record, in 2002, you, the disadvantaged owner received $47,769.13 plus a bonus; in 2003 you received $49,076.92 plus a bonus; and in 2004 you received $51, 923.16.  In 2003, [REDACTED] earned $39,692.42 plus a bonus; in 2004 she earned $43,615.53 while [REDACTED] earned $99,002.00 in 2002 plus a bonus;$130,000.00 in 2003 plus a bonus, and $135,000.00 in 2004. 

Your letter of rebuttal states:


“The statement above that `his salary increased in 2003 when the disadvantaged owners assumed control from $99,002.00 to $130,000.00 plus a $250,000.00 bonus’ is erroneous. [REDACTED] total earnings from his business for 2003 were $250,000.00, not $380,000.00.  He was paid a bonus of $120,000.00 from prior years’ earnings when he was the sole owner. Please reference Attachment J for further details.  In addition, there are several quotations in the above paragraph that were taken out of context, and there is also information that was discussed with [REDACTED] regarding this subject that was omitted.  When asked why he was compensated so much, [REDACTED] responded that it was because of his expertise and consul.  As discussed with [REDACTED], an executive is paid for both past and present services.  [REDACTED] and [REDACTED] co-founded this business December 12, 1979.  From that date until December of 2002, [REDACTED] generated essentially all of the business sales.  During that period, the business did not provide pension benefits to him, nor did it provide health and welfare benefits.  An executive’s salary is based on many factors.  [REDACTED] gross cumulative wages through 2004 amounted to $1,759,549.00.  Had the company provided him with pension benefits of 15% of gross wages during that period, he would have a pension account with $260,000.00, exclusive of earnings, and in excess of $500,000.00 with estimated earnings.  [REDACTED] current pay is commensurate with his years of experience dedicated to building this business, and for his service as an industry consultant.”  
While it is plausible that the socially and economically disadvantaged owners are compensating 
the non-disadvantaged owner for past and current services performed, we agree with SLAA’s
determination that the socially and economically disadvantaged owners are not being  

compensated commensurate with their ownership interests.  This arrangement is contrary to the
intent of the Department’s Regulation. 
In summary, the information provided cumulatively supports a conclusion that Archway Building Maintenance, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on SLAA’s Federal financially- assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  SLAA

