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April 11, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 06-0044
Mr. David G. Wasinger, Esquire
Murphy & Wasinger, LC
Magna Place, Suite 550
1401 S. Brentwood Boulevard

St. Louis, MO  63144
Dear Attorney Wasinger:
This is in reference to the appeal that you filed on behalf of your client, Cardinal Environmental Operations (“CEO”).  We have carefully reviewed the material provided by the Bi-State Development Agency (dba “Metro”) as well as that you provided on behalf of CEO and have concluded that the decision by Metro to deny your firm certification as an eligible Disadvantaged Business Enterprise (DBE) under the criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.
Your appeal is denied based upon our determination that substantial record evidence supports Metro’s conclusion that the ownership of the firm by the socially and economically disadvantaged owner is not supported by substantial record evidence.

The appeal is further denied based upon substantial record evidence that the disadvantaged owner does not possess the power to cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.

The reasons for the denial are as follows:

OWNERSHIP

§26.69(b)
To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically disadvantaged individuals.

(1) In the case of a corporation, such individuals must own at least 51 percent of each class of voting stock outstanding and 51 percent of the aggregate of all stock outstanding.
§26.69(c)
The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.

§26.69(e)
The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.
§26.69(h)(1)
You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is – 

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;

(ii) Involved in the same or a similar line of business; or
(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.
§26.69(i)(1)
When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.

CEO specializes in asbestos abatement, lead abatement, environmental remediation, demolition and mechanical insulation.  According to the record, CEO was incorporated on April 1993 by [REDACTED], [REDACTED] and [REDACTED], all non-disadvantaged individuals. The record reveals that [REDACTED], [REDACTED], and [REDACTED] were the original owners of the firm.  [REDACTED] worked as the Vice President of CEO.  The records reveal that [REDACTED] redeemed his ownership interest in CEO leaving [REDACTED] and [REDACTED] as the owners of CEO.  The record reveals that in late 1993, [REDACTED] redeemed his shares in CEO leaving [REDACTED] and [REDACTED] as the owners.  

According to information in 1994 [REDACTED] and [REDACTED] jointly purchased 50% ownership interests in CEO from [REDACTED] for $80,000.00.  According to the Metro DBE On-Site Report, [REDACTED] stated that the initial purchase of 30% ownership and 20% ownership by her and her husband, respectively, totaling $80,000.00 was paid to [REDACTED] from the joint checking account of [REDACTED].  [REDACTED] stated that separate payments of $60,000.00 and $20,000.00, respectively, were paid to [REDACTED].  However, according to [REDACTED], there is no record of the joint account payments made to [REDACTED].  The record reveals that on November 1, 1994, a cashier’s check in the amount of $20,000.00 was paid by [REDACTED] to [REDACTED].  On August 25, 1997, a cashier’s check in the amount of $37,500.00 was paid by [REDACTED] to [REDACTED].  On July 23, 1997, a cashier’s check in the amount of $37,500.00 was paid by [REDACTED] to [REDACTED].  [REDACTED] claims that her former bank was acquired by another bank, records were discarded, and there is no way to retrieve her records.

[REDACTED] informed the investigator that the remaining stock ownership purchase increased her ownership interest to 60%.  Unfortunately, the record does not substantiate her purchase.  The records contain one cashier’s check to [REDACTED] in the amount of $20,000.00 dated November 1, 1994, and two (2) cashier checks totaling $75,000.00 from [REDACTED] on July 23, 1997, and August 25, 1997.  According to the record, [REDACTED] left her job with Liberty Mutual in November 1998. The record reveals that [REDACTED] is the President with 60% ownership interest, while [REDACTED], non-disadvantaged, is the Vice President and 40% owner of CEO. 
A statement from [REDACTED] states that “CEO was incorporated in April 1993.  The original owners were [REDACTED, [REDACTED] and [REDACTED].  In late 1993, [REDACTED] was asked to leave the company and he did so.  [REDACTED], who was the President, redeemed his shares, as noted on the stock certificated. Thus [REDACTED] were equal owners.  In November 1994, I and [REDACTED] purchased [REDACTED] shares. I held 30% interest (silent) and [REDACTED] 20%.  I held a fulltime job outside of CEO at this time.  In July 1997, I and [REDACTED] purchased [REDACTED] shares, giving us 100% ownership.  I then held 60% interest and [REDACTED] 40%. In August of 1997, I began working part time (evenings and weekends) while continuing my fulltime position outside of CEO.  During this time, I did not receive any payroll.  In November 1998, I assumed the role of President and began running CEO on a full time basis.  Since that date, CEO has been operating as a Women Business Enterprise.
As you will note, myself and [REDACTED] contributed $155,000.00 towards the purchase of CEO. Attached you will find copies of cashiers’ checks totaling $95,000.00 I was unable to locate a copy of the check paid to [REDACTED] in the sum of $60,000.00, for the first payment towards the purchase of his stock.  In late January 2001, [REDACTED] and I moved into a new home.  I threw away all of the banking information prior to 2000.  I have tried contacting the bank, but was advised our account number has changed as the bank has been bought out several times.  I was told records that old are purged after they are transferred into the new system.

You will also note that the cashiers’ checks are in [REDACTED] name.  All of the money used for stock purchase was drawn from a joint bank account held by myself and [REDACTED].  As noted above, I was working full time at another company during that time frame.  [REDACTED] happened to be the person making the withdrawals; therefore they used his name on the check.  I never gave it a second thought.”  However, the record evidence does not substantiate that [REDACTED] contributed any capital towards the purchase of any shares of ownership in the firm. 
26.69(e) requires that the contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  

§26.69(h)(1) regards as not being held by a socially and economically disadvantaged individual, all interests in a business or other assets obtained by the individual as the result of a gift or transfer without adequate consideration, from any non-disadvantaged individual or DBE firm who is – (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.  Since [REDACTED] did not produce any proof of payment for those shares, and consistent with the Regulation, we must conclude that the stock transfer was obtained without adequate consideration from a non-disadvantaged individual.  
In addition, the contribution of capital by the socially and economically disadvantaged owner allegedly came from a joint checking account with her spouse, a non-disadvantaged owner.  According to §26.69(i)(1), when marital assets (other than the assets of the business in question) held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, the ownership interest in the firm must be deemed to have been acquired by that spouse with his or her own individual resources provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  
CONTROL
§26.71(l)
Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged individual, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear and convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlled the firm.
§26.71(c)
A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.  This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).
§26.71(d)
The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  
According to the firm’s application, both owners share in financial decisions, estimating, contract signature authority and marketing and sales.  [REDACTED] is solely responsible for hiring/firing, office management and the purchase of major equipment. [REDACTED] is solely responsible for the duties of Field Superintendent.  While Metro did not cite this as an issue under control, we will not address it in this decision.  However, it is an issue of concern to the Department.
According to Article III, Section I – General Powers – of the firm’s bylaws, the business and affairs of the corporation shall be managed by its board of directors.  The number of directors is two:  1) President and 2) Vice President.  [REDACTED] is President and [REDACTED] is Vice President and Secretary of the firm.  Article III, section 6 entitled Quorum: states “A majority of the Board of Directors shall constitute a quorum for the Transaction of Business at any meeting of the Board of Directors, provided that if less than a majority of the directors are present at said meeting, a majority of the directors present may adjourn the meeting from time to time without further notice.” This restriction limits the customary discretion of [REDACTED] power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  While we recognize the fact that she can replace [REDACTED] on the Board of Director’s, we believe that this is unlikely given his importance to the firm’s operation.
In summary, the information provided in the record cumulatively supports a conclusion that CEO does not meet the criteria required for DBE certification under the Department’s Regulation.  The firm is, therefore, ineligible to participate as a DBE on Metro’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.
Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  Metro
