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May 8, 2006
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Reference Number:  06–0045
[REDACTED]
President

Gallet & Associates of Georgia, Inc.

1341 Capital Circle Suite L

Marietta, GA 30067
Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Gallet & Associates of Georgia, Inc. (“GAG”).  We have carefully reviewed the material from the Georgia Department of Transportation (“GDOT”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial evidence supports a conclusion that the firm is not owned by at least 51 percent by one or more individuals who are socially and economically disadvantaged.  
Your appeal is further denied based upon our determination that substantial evidence supports a conclusion that non-disadvantaged owners disproportionately possess or exercise the power to control the firm, or are disproportionately responsible for its operations.  

The specific reasons for the denial of your appeal include the following:
The Regulation at §26.5 defines “disadvantaged business enterprise” or DBE to mean a for-profit small business concern (1) that is at least 51 percent owned by one or more individuals who are both socially and economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or more such individuals; and (2) whose management and daily business operations are controlled by one or more of the socially and economically disadvantaged individuals who own it. 

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

Under the Regulation §26.61(e) you must make determinations concerning whether individuals and firms have met their burden of demonstrating group membership, ownership, control, and social and economic disadvantage (where disadvantage must be demonstrated on an individual basis) by considering all the facts in the record, viewed as a whole. 

The Regulation at §26.5 defines “personal net worth” to mean the net value of the assets of an individual remaining after total liabilities are deducted.  An individual's personal net worth does not include the individual's ownership interest in an applicant or participating DBE firm; or the individual's equity in his or her primary place of residence.  An individual's personal net worth includes only his or her own share of assets held jointly or as community property with the individual's spouse. 

The Regulation at §26.67(a)(1) and (2) states, in part, that you must require applicants to submit a signed, notarized certification that each presumptively disadvantaged owner is, in fact, socially and economically disadvantaged.  You must require each individual owner of a firm applying to participate as a DBE (except a firm applying to participate as a DBE airport concessionaire) whose ownership and control are relied upon for DBE certification to certify that he or she has a personal net worth that does not exceed $750,000.  You must require each individual who makes this certification to support it with a signed, notarized statement of personal net worth, with appropriate supporting documentation.  This statement and documentation must not be unduly lengthy, burdensome, or intrusive.  In determining an individual's net worth, you must observe the following requirements: (a) exclude an individual's ownership interest in the applicant firm; (b) exclude the individual's equity in his or her primary residence (except any portion of such equity that is attributable to excessive withdrawals from the applicant firm); (c) do not use a contingent liability to reduce an individual's net worth; (d) with respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k) accounts, or other retirement savings or investment programs in which the assets cannot be distributed to the individual at the present time without significant adverse tax or interest consequences, include only the present value of such assets, less the tax and interest penalties that would accrue if the asset were distributed at the present time. 
To be an eligible DBE, §26.69(b) of the Regulation states in part, that a firm must be at least 51 percent owned by socially and economically disadvantaged individuals.   In the case of a corporation, such individuals must own at least 51 percent of the each class of voting stock outstanding and 51 percent of the aggregate of all stock outstanding.   In the case of a partnership, 51 percent of each class of partnership interest must be owned by socially and economically disadvantaged individuals. Such ownership must be reflected in the firm's partnership agreement.  In the case of a limited liability company, at least 51 percent of each class of member interest must be owned by socially and economically disadvantaged individuals. 

Under the Regulation at §26.71(c), a DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.  This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

According to the record, you own 20.8 percent of GAG stock.  [REDACTED], a non-disadvantaged individual and GAG’s Secretary/Treasurer, owns 30.29 percent of the firm, and his wife, [REDACTED] (GAG’s Vice President), owns 42.33 percent of the firm.  [REDACTED] owns 2.71 percent of the firm.  (The record does not indicate whether [REDACTED] is a disadvantaged individual).  The record contains an email to you from [REDACTED] dated December 23, 2004, which tabulates portions of shares owned by 23 other individuals that if combined, total 4.65 percent.  During GDOT’s October 17, 2005, on-site review, you confirmed that [REDACTED], and yourself own the shares identified above.  For instance you appear to have rounded your 20.8 ownership percentage to 21 percent.  You similarly indicated that [REDACTED] owns 30 percent while [REDACTED] possess 42 percent ownership interest in the firm.  

Pursuant to the Regulation §26.69, in order for GAG to qualify as a DBE, the firm’s stock must be at least 51 percent owned by one or more individuals who are both socially and economically disadvantaged.  This means that both you and [REDACTED], with a combined ownership of 63.13 percent, must be deemed to be socially and economically disadvantaged.  In order to be deemed economically disadvantaged, an owner’s net worth cannot exceed the $750,000.00 threshold specified under the Department’s Regulation §26.67.  [REDACTED] personal net worth statement, dated October 22, 2004, indicates that her net worth is $1,862,210.00.  The entries contained in [REDACTED] personal net worth statement are as follows:
	Assets
	

	Cash on hand and in bank(s)
	[REDACTED]

	Savings Accounts
	[REDACTED]

	IRA or Other Retirement Amounts
	[REDACTED]

	Accounts and Notes Receivable 
	-

	Life insurance – cash surrender value only
	[REDACTED]

	Stocks and Bonds
	[REDACTED]

	Real Estate
	[REDACTED]

	Automobiles 
	-

	Other Personal Property 
	-

	Other Assets
	-

	Total Assets
	[REDACTED]

	Liabilities
	

	Accounts payable  
	[REDACTED]

	Notes payable to banks and others 
	-

	Installment Account (Auto) 
	-

	Installment Account (Other) 
	-

	Loan on Life Insurance 
	-

	Mortgages on Real Estate 
	[REDACTED]

	Unpaid Taxes 
	-

	Other Liabilities 
	-

	Total Liabilities
	[REDACTED]*

	
	

	Net Worth
	[REDACTED]


            (*Note [REDACTED] statement listed [REDACTED] in liabilities.  This appears to be a mathematical error)

The [REDACTED] figure for stocks and bonds in the asset category of [REDACTED] personal net worth statement is described in the second page of her statement as representing the value of her ownership in Gallet & Associates, Inc.  She attributes her [REDACTED] ownership in real estate as the present market value of her personal residence [REDACTED], boat ($75,000.00), and office building ($288,000.00).  The formation of GAG and its relation to Gallet & Associates is described as follows in an undated description of the firms, contained in the record:

Gallet & Associates, Inc. was incorporated in Birmingham, Alabama by [REDACTED], and [REDACTED] in May 1989. . . . Steady growth led to the establishment of several companies, comprising a number of operations centers and more than 100 qualified staff.  Gallet & Associates, Inc. opened a second operations office in Oxford (Anniston), Alabama, in 1988, and a third operations office in Vinemont (Cullman), Alabama, in 2003.  A subsidiary company, [GAG] was incorporated in 1995 in Marieta (Atlanta) Georgia.  A second subsidiary, Gallet & Associates Gulf Coast, Inc. was incorporated in Pensacola, Florida, in 1988.  .  .  . 
In your December 29, 2005, rebuttal letter to the Department, you stated:  

GAG is a subsidiary of GAI.  We believe that [REDACTED] personal assets should exclude GAI stocks.  If GAI stocks are excluded, [REDACTED] person[al] net worth should be less than $750,000.00.  The minority owners of GAG consist of [REDACTED] and [REDACTED].  We disagree with GDOT’s assessment that [REDACTED] should not be considered as a minority.  Because of [REDACTED], GAI is certified by the City of Atlanta and Alabama DOT as a DBE firm.  The City of Atlanta and [Alabama Department of Transportation] used [the] same Federal guidelines for issuing DBE certifications; we do not understand why GDOT cannot follow the same guidelines.  
Contrary to your argument, the fact that GAG may be a subsidiary of Gallet and Associates, Inc., which is certified by GDOT, is not the issue.  Under the Regulation at §26.67(a)(1) and (2), recipients are to exclude an individual's ownership interest in the applicant firm, from a person’s net worth calculation.  Given this, it is only [REDACTED] ownership interest in GAG – the applicant firm, not Gallet and Associates, Inc., that is properly excluded from her personal net worth statement.  GDOT’s determination that [REDACTED] has exceeded the personal net worth limitation of $750,000.00 by including her ownership in Gallet and Associates, Inc. in the equation is therefore reasonable.  This renders the firm ineligible, since it does not appear that you, in combination with any other socially and economically disadvantaged individuals, possess the required 51% ownership in the firm as required by the Regulation §26.69(b).  
CONTROL

In addition, since the [REDACTED], who are not socially and economically disadvantaged, control the majority ownership interest in GAG, this arrangement is not in accordance with the Regulation at §26.71(e), which states that individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  Lastly, since you are the only disadvantaged owner, the arrangement by which the [REDACTED] (both non-disadvantaged individuals) control the firm, limits your customary discretion over the firm’s affairs and prevents you from making any business decisions of the firm without their cooperation or vote.  This does not comport with the requirements of the Regulation §26.71(c).  

Substantial evidence thus supports the GDOT’s conclusion that 1) [REDACTED] is a not economically disadvantaged, 2) non-disadvantaged owners disproportionately possess or exercise the power to control GAG, or are disproportionately responsible for its operations, and 3) the firm is not at least 51% owned by socially and economically disadvantaged individuals.    
OTHER ISSUES

1.  The Department recommended in its September 8, 2005, remand decision that GDOT examine how your ability to control GAG is impacted by the firm’s relationship with Gallet & Associates, Inc., the relative independence of the firm, and whether –if GAG is deemed to be a subsidiary of Gallet and Associates – the firms’ combined gross receipts exceed the statutory cap of $19.57 million.  GDOT performed an on-site of the firm on October 17, 2005, and appears to have asked you about the two firms.  However, since GDOT’s November 1, 2005, denial decision focused on [REDACTED] ownership of the firm and did not speak to these issues, the Department cannot address these matters further.  
2.  Even if [REDACTED] ownership were not an issue, the Department has concerns about whether she controls the firm within the meaning of the Department’s Regulation §26.71.  From the Department’s reading of the record, [REDACTED] appears to have limited experience in professional engineering and is responsible for the management of day-to-day business operations and long term strategic planning.  You stated in your March 11, 2005, to GDOT: 

. . . while the other partner, [REDACTED], is not a professional engineer, according to the Georgia law, not every partner of an engineering firm has to be a professional as long as the person in charge is a professional.  Furthermore, this year’s application was for [GAG], not Gallet & Associates, Inc. as was last time.  [GAG] is a separate corporation.  We have our own board members, and I am the President and Professional Engineer in charge of this corporation.  . . . I am Asian American and I am socially and economically disadvantaged and I do run 100% of the daily operation of GAG.  The other partners, [REDACTED] and [REDACTED], are not disproportionately responsible for the operations of this Georgia Corporation.  

As stated above, in order to be certified as a DBE firm, GAG must be at least 51 percent owned by socially and economically disadvantaged individuals, who control its operations.  [REDACTED] control of GAG, vis-à-vis others in the firm, was not addressed by GDOT.
In summary, the information provided cumulatively supports a conclusion that Gallet & Associates of Georgia, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on GDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.

Sincerely, 

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc: GDOT
