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June 8, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 06-0049
[REDACTED]
President

Jackson Steel Construction, Inc.

4137 Hendee Road
Jackson, MI  49201
Dear [REDACTED]:

This is in reference to the appeal that you filed on behalf of your firm, Jackson Steel Construction, Inc. (“Jackson Steel”).  We have carefully reviewed the material provided by the Michigan Department of Transportation Business and Administrative Services Division (“MIDOT”) as well as that you provided on behalf of your firm and have concluded that the decision by MIDOT to deny your firm certification, as an eligible Disadvantaged Business Enterprise (DBE) under the criteria set forth in 49 CFR Part 26 (“the Regulation”), is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports MIDOT’s conclusion that Jackson Steel does not meet the eligibility requirements of the Department’s Regulation regarding independence.
The specific reasons for the denial of your appeal include the following:

Independence
According to §26.71(b), “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.”  

§26.71(b)(1) states, “In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.”

§26.71(b)(2) states, “You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.”
§26.71(b)(4) states, “In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.”

The record evidence substantiates that your firm seeks to be certified in the work classifications of Bridges and Special Structures and Structural Steel.  The firm was established on October 12, 2000.  The firm is based in Jackson, Michigan.  You are the President and sole owner of the firm.

According to the record your husband, [REDACTED], a non-disadvantaged individual, owns Cox Brothers Machining, Inc.  The firm is engaged in machining and fabrication.  The Check Register indicates several financial transactions between the two companies.  According to the record, the time period from September 10, 2000 through June 15, 2001, Jackson Steel borrowed, in several separate transactions, a total of $31,899.93 from Cox Brothers Machining, Inc.  Pursuant to your handwritten note on the Check Register, the repayment method includes “purchases for Cox Brothers Machining (supplies, tool) on Jackson Steel Construction, Inc.’s credit card, then deducted from balance owed to Cox Brothers Machining.”  On April 29, 2003, Cox Brothers Machining, Inc. paid off the loan to Jackson Steel in the amount of $24,432.54. On that same date, Jackson Steel loaned Cox Brothers Machining, Inc. $25,567.46.  As of June 10, 2005, Cox Brothers Machining, Inc. owed Jackson Steel $56,684.16.

The record reveals that your firm temporarily leased and shared office space with Cox Brothers Machining, Inc., in your home while the new office location undergoes renovation.  Pursuant to the lease agreement, Jackson Steel leases office space for $1,200.00 per year. A truck (2001 Extreme Dodge) leased by Jackson Steel lists the lessee as your husband, Russell E. Cox, a non-disadvantaged individual.  In addition, the funds used to start Jackson Steel came from Cox Brothers Machining.  We agree with MIDOT’s conclusion that substantial record evidence supports that your firm is not an independent business as required by the Department’s Regulation.

Control

§26.71(d) requires that the socially and economically disadvantaged owners possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  
§26.71(e) states, “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”
§26.71(f) in part states, “The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”

§26.71(g) states, “The socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations. . . . The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policy making.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”
In the denial letter, MIDOT stated, “While [REDACTED] response to On-Site Question No. 30 lists experience in the prequalification work classes, her résumé does not show that she possesses the experience, training, skills and abilities necessary for the work classes for which the firm is applying.”  Based upon MIDOT’s analysis of the evidence, it concluded that you, the socially and economically disadvantaged owner, do not control the firm.  However, the record reveals that your responsibilities for the firm involve the financial decisions; estimating and bidding; negotiating and contract execution; hiring/firing of management personnel; field/production operations supervision; office management; marketing/sales; purchasing major equipment; authorized to sign, and authorized to make financial transactions.  You are solely responsible for most of the daily operations except for field/production operations and marketing/sales which you share with [REDACTED].  Moreover, you are the sole owner and officer of the firm.  According to your résumé, you gained knowledge of structural steel, MIDOT’s standard specifications for construction, the material procurement process, and other industry standards while working for Cox Brothers.  The issue raised by MIDOT regarding control has not been adequately addressed, and our analysis of the issues raised is inconclusive.  Therefore, we request MIDOT further to develop this area.
Other Areas of Concern:

Ownership

§26.69(e) states, in part, “The contribution of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.”
According to §26.69(h)(1), “You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is – 

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;
(ii) Involved in the same or a similar line of business; or

(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

The record indicates that you acquired the firm on October 30, 2000.  According to the “Initial Subscription Agreement” dated October 30, 2000, you acquired 510 shares of stock totaling $510.000 and your husband, [REDACTED] acquired 490 totaling $490.00.  The “Minutes of Meeting of the Board of Directors of Jackson Steel of Construction, Inc.,” dated November 1, 2004, reveals that your husband, [REDACTED] transferred his 490 shares to you at which time he resigned as officer and director of the firm.  Having acquired 1,000 shares of stock, you became the 100 percent owner and sole officer of the firm.  The record reveals that Stock Certificate Number 1, totaling 510 shares of common stock, was cancelled and that Stock Certificate Number 3 totaling 1,000 shares of common stock was issued to you.  However, the record does not substantiate that a payment was made in exchange for the transfer of 490 shares of stock.  The record reveals that the funds used to start Jackson Steel came from Cox Brothers Machining, which is owned by your husband, [REDACTED], a non-disadvantaged individual.  While this is a major concern for the Department,  MIDOT did not list this as a deficiency and therefore, we will not address this issue further.
The Department has determined that MIDOT’s decision is supported by substantial record evidence.  The information provided cumulatively supports MIDOT’s decision to deny your firm certification as a DBE.  The firm is, therefore, ineligible to participate as a DBE on MIDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.
Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  MIDOT
