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March 27, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0051
[REDACTED]
Manager

D & B Scott Trucking, LLC
P. O. Box #295
Chelsea, OK 74016
Dear [REDACTED]:
This is in response to the appeal you filed on behalf of your firm, D & B Scott Trucking, LLC (“D & B Scott Trucking”).  We have carefully reviewed the material from the Oklahoma Department of Transportation (OKDOT) as well as that you submitted, and have concluded that the denial of D & B Scott Trucking certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports TDOT’s conclusion that control by the socially and economically disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day decisions on matters of management, policy and operations.

The issue of ownership and contribution of capital were not found to be in violation of 49 CFR Part 26 by the OKDOT and, therefore not be addressed in this decision.

The specific reasons for the denial of your appeal include the following:

§26.71(d) state “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(f) “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”
§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

§26.71(h) “If state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”
The record information reveals that the D & B Scott Trucking is a limited liability company seeking certification in the area of trucking.  The firm became an LLC on September 26, 2005.  According to the record, you have 60% ownership interest in the firm while [REDACTED], your non-disadvantaged husband, has 40% ownership interest in the firm.  According to the record, [REDACTED] previously owned Scott Trucking, a sole proprietorship, from 1999 until recently.  It appears from the record that the truck used by the sole proprietorship was purchased with a joint loan.  [REDACTED] is the commercial driver’s license holder required to operate the truck. During the onsite interview, you stated that you are responsible for all aspects of the business except for driving (although you stated that you looked into learning and hope to accomplish that in the future as well).  You pay the bills, schedule truck repairs, do all negotiating with primes and job scheduling.  You sign all checks and stated that all subsequent loans obtained by the firm will be signed solely by you.  You further stated that when your husband was an owner/operator that you were responsible for all of the administrative and bookkeeping tasks.  You are now learning the bidding, negotiating and scheduling aspects of the business.  You further stated that [REDACTED] is the driver and has a debit card to use for fuel and purchases.  He also has the authority to sign on the firm’s checking account.
Your résumé reveals that you were employed by Environmental Textiles from March 1999 to May 2003 as a Quality Assurance Clerk, Production Shift Supervisor, and Senior Supervisor.  From May 2003 to present you are employed by Sustainable Solutions where you are a Senior Production Shift Supervisor.  You are responsible for supervising a staff of approximately 18 production members and shift supervisors. 

[REDACTED] résumé indicates that he was an Independent contractor from 1999- October 2005 where he was employed by various general contractors to haul sand, gravel, etc. to and from various construction sites throughout the state of Oklahoma.  He also has a valid CDL license.  He has been with D & B Scott Trucking since October 2005 where he is the commercial truck driver. Prior to that, he worked at Boswell State Park in Maintenance Repair from 1982-1992, and at Keystone Park from 1992-1997 as a Park Supervisor 1 and a Park Supervisor.
According to the record, your experience is administrative in nature.  It appears that the person with the expertise to operate this business is your non-disadvantaged spouse.
Your letter of rebuttal states that “The denial states the applicant has not had any direct experience in the trucking industry.  This is incorrect.  In addition to completing all of the administrative tasks, I personally am at the job site on Fridays, Saturdays and Sundays as well as all of my vacation and holiday time.  This constitutes 30-40 hours per week in addition to the hours spent paying invoices, bidding contracts and maintaining the vehicle.  I can and do accept all phone calls when not at the job site.”
§26.71(j) “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.”  The record information reveals that you are employed fulltime with Sustainable Solutions, Inc. as Senior Production Shift Supervisor where you supervise approximately 18 production members and shift supervisors.  You work a 10-hour shift from Mondays through Thursday.  This is contrary to the intent of the Department’s Regulation.  Your letter of rebuttal states “Even though I am employed fulltime, I work as many hours or more on the trucking business as I do on my full time job.  I believe this is an incorrect assumption that I am not in control of D & B Scott Trucking, LLC.” We agree with OKDOT’s conclusion that since you work 40 hours per week wit the City, that it is difficult for you to operate this business on a fulltime basis.  Substantial record evidence supports OKDOT’s conclusion.
In summary, the information provided cumulatively supports a conclusion that D & B Scott Trucking does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on OKDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief 

External Policy and Program Development Division 

Departmental Office of Civil Rights

cc:  OKDOT

