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CORRECTED DECISION

July 5, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 06-0052

Mr. Jeffrey A. Adams

Attorney at Law

Cohen Garelick & Glazier

8888 Keystone Crossing Boulevard

Suite 800

Indianapolis, Indiana  46240-4636
Dear Attorney Adams:

This is in reference to the appeal that you filed on behalf of your client, Bridge Concepts, Inc. (“BCI”).  We have carefully reviewed the material provided by the Louisiana Department of Transportation and Development (“LDOTD”) as well as that you provided on behalf of your client and have concluded that the decision by LDOTD to deny BCI certification as an eligible Disadvantaged Business Enterprise (DBE) under the criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports LDOTD’s conclusion that BCI does not meet the eligibility requirements of the Department’s Regulation because it exceeds the size standard.  The LDOTD’s decision is based on the fact that BCI’s annual gross receipts averaged over the past three years with those of Janssen and Spaans Engineering, Inc., (“JSE”) an affiliated firm, that BCI exceeds the size standard of $4 million for construction engineering and civil engineering services (the areas of work that it seeks to perform in DOT-assisted contracts).

The specific reason the denial of the firm involves affiliation.  §26.5(2) states, in part, “In determining whether affiliation exists, it is necessary to consider all appropriate factors, including common ownership, common management, and contractual relationships.  Affiliates must be considered together in determining whether a concern meets small business size criteria and the statutory cap on the participation of firms in the DBE program.”
§26.65(a) states, in part, “To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by Small Business Administration (SBA) standards.  You must apply current SBA business size standard(s) found in 13 CFR Part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts.”

§26.65(b) states, in part, “Even if it meets the requirements of paragraph (a) of this section, a firm is not an eligible DBE in any Federal fiscal year if the firm (including it affiliates) has had average annual gross receipts, as defined by SBA regulations (see 13 CFR 121.402), over the firm’s previous three fiscal years, in excess of [$19.52 million].  The Secretary adjusts this amount for inflation from time to time.”  

According to the record evidence, BCI was established on July 2, 2003 and performs work in Consulting Engineering, Civil Engineering (bridge and structural design), Shop Drawings, and Construction Engineering.  The firm is 51% owned by [REDACTED], a socially and economically disadvantaged individual.  The other owners of the firm are [REDACTED], non-disadvantaged, owns 36.5% of shares; [REDACTED], non-disadvantaged, owns 5% of shares; [REDACTED], non-disadvantaged, owns 2.5% of shares, and [REDACTED], non-disadvantaged, owns 5% of shares.  All owners are Licensed Registered Professional Engineers.

According to the record, [REDACTED] has 23 years of experience in engineering, primarily bridge work, and was formerly employed with JSE, and was also an 11% owner of BYA, a DBE firm.  [REDACTED] has extensive experience in construction engineering and is currently President of JSE.  [REDACTED] has extensive experience in road design and is currently Executive Vice President of JSE.  [REDACTED] has 22 years of experience in bridge design and inspection and is currently Vice President of JSE.  [REDACTED] has 18 years of experience in bridge design and is currently Vice President of BCI.

BCI OWNERSHIP
	NAME
	PERCENTAGE OF SHARES
	POSITION/TITLE

	[REDACTED]
	51%
	President

	[REDACTED]
	36.5%
	Treasurer

	[REDACTED]
	5%
	Vice President

	[REDACTED]
	5%
	Executive Vice President

	[REDACTED]
	2.5%
	Secretary


JSE OWNERSHIP
	NAME
	POSITION/TITLE

	[REDACTED]
	President

	[REDACTED]
	Vice President

	[REDACTED]
	Executive Vice President


The record reveals that key officials of JSE are also officers in BCI.  According to the Florida DOT on-site review report, JSE advanced $100,000.00 to BCI for spending capital.  

In your appeal letter, you state, 

“[REDACTED] is the only shareholder of JSE that is also a shareholder of BCI.  Swidan is the owner of 5% of the outstanding shares of BCI and the owner of 5% of the outstanding shares of JSE.  Thus, though it cannot be argued that there is no common ownership of BCI and JSE, it is difficult to understand how one could argue that such common ownership is of any significance in determining whether BCI and JSE are affiliated within the meaning of Federal Regulation 49 CFR 26.5(2).  As set forth in the Application, 95% of the outstanding BCI shares are owned by [REDACTED], [REDACTED], [REDACTED], and [REDACTED], none of which are owners of JSE stock.  Thus, without there being some common management or a special contractual relationship, it would not appear that a shareholder of JSE owning a 5% interest in both BCI and JSE would cause BCI and JSE to be determined as affiliates within the meaning of Federal Regulation 49 CFR 26.5(2).”

The record evidence is inconsistent with your statement that [REDACTED] is the only shareholder of JSE that is also a shareholder of BCI.  The record reveals that Messrs. [REDACTED], [REDACTED], and [REDACTED] are all employees of JSE and may, in fact, possess a controlling percentage of ownership in that firm.  Furthermore, by occupying the positions of President, Vice President, and Executive Vice President respectively, they also control the Board of Directors of JSE.

The Department’s Regulation states “Affiliation has the same meaning the term has in the Small Business Administration (SBA) regulations, 13 CFR part 121.

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, either directly or indirectly:

(i) One concern controls or has the power to control the other; or

(ii) A third party or parties controls or has the power to control both; or

(iii) An identity of interest between or among parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors, including common ownership, common management, and contractual relationships. Affiliates must be considered together in determining whether a concern meets small business size criteria and the statutory cap on the participation of firms in the DBE program.”  

According to the record, there is common ownership and common management between the two firms – BCI and JSE.  [REDACTED], [REDACTED], and [REDACTED] combine for a total of 44% in BCI.  The record also indicates that BCI has contractual agreements with JSE to perform engineering work totaling $385,000.00.  

The Department follows the SBA’s standards for determining common ownership and management based on a two-pronged standard:  1) whether there is a controlling percentage of ownership in both firms among the common (shared) employees, and 2) whether those same employees through their management and/or contractual relationships have the ability to control both firms.

BCI’s Corporate By-Laws, list four members of the Board of Directors:  1) [REDACTED], President; 2) [REDACTED], Vice President; 3) [REDACTED], Secretary, and 4) [REDACTED], Treasurer.  However, the “Uniform Certification Application” lists [REDACTED] as the Vice President and [REDACTED] as the Executive Vice President.

We re-evaluated the Amended and Restated Code of By-Laws of Bridge Concepts, Inc. which states in section 5, “Voting at Meetings.  Except as otherwise provided by law, by the provisions of the Articles of Incorporation, or the Agreement, every holder of the capital stock of the Corporation shall have the right at all meetings of the Shareholders of the Corporation to one vote for each share of stock standing in his name on the books of the Corporation.  No share shall be voted at any meeting which belongs to the Corporation.”  Section 7. Quorum. states, “At any meeting of Shareholders, at fifty one percent (51%) of the shares of the capital stock outstanding and entitled to vote, represented in person or by proxy, shall constitute a quorum.”
Article IV, Section 1 states, “The Board of Directors shall consist of that number of Members as shall be determined by the Board.  The number of Directors shall be four (4) who shall be elected by a majority of the shares represented at the annual meeting of the Shareholders.”  A second amendment of the shareholder’s agreement was created on the February 28, 2005, making [REDACTED] a party to the agreement. 
According to the record, an employment termination agreement was signed on February 28, 2005, between BCI and Janssen & Spaans Engineering, Inc.  The parties mutually agreed to terminate the employment agreement.  However, during this same period, [REDACTED] signed an employment agreement with BCI, as an employee and the 51% shareholder in the employer.  He is to be paid an annual salary of $125,008.00 per annum.  
The record also contains an Employment Termination Agreement dated February 28, 2005, wherein BCI, [REDACTED] and JSE entered into an employment agreement where [REDACTED] was to perform services for and on behalf of BCI.  That agreement was terminated by mutual agreement.  On that same date, [REDACTED] entered into an employment agreement with BCI at an annual salary of $93,080.00 per annum.  There is no record that [REDACTED] terminated his employment with JSE other than the fact that the employment agreement between BCI, JSE and [REDACTED] was terminated by mutual agreement.  The employment agreement between BCI and [REDACTED] raise concerns for the Department, however, since LDOTD did not raise it as an issue we will not pursue this matter further.  Substantial record information supports LDOTD’s conclusion that BCI and JSE are affiliated firms.
§26.65(a) states, in part, “To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by Small Business Administration (SBA) standards.  You must apply current SBA business size standard(s) found in 13 CFR Part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts.”
Based on the recorded tax returns, BCI’s gross receipts for the years 2002 to 2004 were as follows:

2002 *N/A

2003 [REDACTED]
2004 [REDACTED]
[REDACTED]

Average:
[REDACTED]
*BCI was not established until July 2, 2003; therefore, there are no tax returns for that year.

Based on the recorded tax returns, JSE’s gross receipts for the years 2002 to 2004 were as follows:

2002 [REDACTED]
2003 [REDACTED]
2004 [REDACTED]
[REDACTED]

Average:
[REDACTED]
Combining the average annual gross receipts of BCI with the affiliate firm, in accordance with §26.65(a) yields a total of $6,169,534.80 ($442,425 + $5,727,109.30 = $6,169,534.80).  The SBA size standard for both construction engineering and civil engineering services is not to exceed $4.5 million.  BCI’s and JSE’s gross receipts total approximately $6.1 million, which exceeds the size standard threshold.  BCI does not meet the definition of a small business as defined by the size standard and is ineligible to participate as a DBE on LDOTD’s Federal financially assisted projects.

Other Concerns Based on the Record Evidence:

· A Stockholder Agreement binds and ties BCI and JSE.  BCI and JSE share common ownership and common management, although it does not appear that [REDACTED] has any ownership interest in JSE.  However, the employment agreement between BCI and Janssen & Spaans Engineering, Inc. is problematic.  It is important to note that this agreement was terminated on the 28th of February, 2005.
· For operating capital, BCI received a fee advance of $100,000.00 on July 23, 2003.  This advance was on a contract for services with JSE.

In summary, the information provided cumulatively supports a conclusion that BCI does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on LDOTD’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  LDOTD

