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July 11, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0058
Ms. Deirdre A. Close, Esq.
Richard J. Prendergast, Ltd.

Attorneys at Law

111 West Washington Street, Suite 1100

Chicago, IL 60602

Dear Attorney Close:

This is in response to the appeal that you filed on behalf of your client, JCCP Corporation (“JCCPC”).  We have carefully reviewed the material from the City of Chicago (“COC”),  as well as the information you provided, and have concluded that the denial of the firm’s certification as an Airport Concession Disadvantaged Business Enterprise (ACDBE) under criteria set forth in 49 C.F.R Parts 23 and 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm; and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

The Regulation at §26.71(b) states that only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.

The Regulation §26.73(b) states you must evaluate the eligibility of a firm on the basis of present circumstances. You must not refuse to certify a firm based solely on historical information indicating a lack of ownership or control of the firm by socially and economically disadvantaged individuals at some time in the past, if the firm currently meets the ownership and control standards of this part. Nor must you refuse to certify a firm solely on the basis that it is a newly formed firm. 

1.  According to the firm’s October 2005 DBE certification application, JCCPC was formed in September 2005 and provides operations management services to restaurants.  [REDACTED] is the firm’s sole owner and only employee.  According to a November 17, 2005, letter from the firm’s attorney, [REDACTED] to COC, JCCPC, applied for ACDBE certification “for purposes of the Airport ORD Joint Venture d/b/a O'Brien's at O'Hare Airport.” 

The firm’s ACDBE certification application and [REDACTED] résumé indicate that he is the general operating manager for Dinotto Ristorante.  According to his résumé, he has held this position since September 1992 and is “responsible for up to 50 employees in all positions including cashiers, hosts, bartenders, servers, server assistants and entire kitchen staff.”  He also “monitor[s] the payroll reports for payroll information, maintain[s] labor control by scheduling employees and tracking labor costs; run[s] daily reports, balance[s] all cashiers and associated reports; monitor[s] and track[s] sales and sales reports; prepare[s] daily responsibilities and inventory; [and] submit[s] monthly and quarterly reports to accountants and CEO.”
COC’s November 7, 2005, on-site report, states:
[REDACTED] stated that he is responsible for managing his company.  He is the only employee of the firm, thus he must do everything necessary to ensure its growth.  [REDACTED] stated that he is responsible for the schedules, training, staffing, and accounting at his full time job at the restaurant.  Currently, he is working on marketing for JCCPC . . . [He] stated he is currently employed by Dinotto Ristorante.  He typically works 40 hours.  However, he stated the work hours are flexible.  

[REDACTED] stated in his November 11, 2005, letter to [REDACTED], of COC:

. . . I have ultimate flexibility in scheduling my hours at Dinotto Ristorante and that my arrangement with Dinotto Ristorante will not interfere or conflict with my ability to conduct the affairs of JCCPC.
. . . I have been providing management services to Dinotto Ristorante for over twelve years, and have the management finely tuned to a point where I have ultimate flexibility in running affairs for JCCPC.  I set my own schedule and can determine my hourly input at Dinotto Ristorante. While at present I make myself available to Dinotto Ristorante approximately 40 hours per week, I can certainly scale back on my hours or rearrange my schedule in any way I choose in order to accommodate the needs of JCCPC.  I do not see how this situation would differ from a situation where, for instance, JCCPC contracted with another restaurant to provide management services.  . . . 
. . . [M]y hours are under my control and that I intend to dedicate as much time and attention to JCCPC as is necessary in order to control its concerns. The foodservice industry is not a typical 9-to-5 operation.  As I stated in the interview, I generally begin work at Dinotto Ristorante at 11:00 a.m. or 1:00 p.m.  O'Brien's at O'Hare opens at 6:00 a.m. and closes at 10:00 p.m.  Even if I chose not to scale back on my hours at Dinotto Ristorante, there is plenty of time to participate in the operation of O'Brien's and any future JCCPC ventures.  It is more than feasible for me to continue providing services to the current restaurant and still provide services to the joint venture through JCCPC, without jeopardizing either. . . .  
According to [REDACTED] November 17, 2005, letter to COC, [REDACTED] informed COC that he “intended to spend as may hours at O’Brien’s Restaurant at O’Hare as would be necessary to fulfill the obligations and manage the interests that JCCPC assumes under the joint venture agreement and otherwise.”  [REDACTED] also alleged that COC misinterpreted the Regulation regarding the ability of a DBE owner to hold outside employment.  He stated:   

. . . As section (j) explains, the owner cannot have control over the affairs and activities of his or her firm on a part time basis, leaving control to someone other than the owner the remainder of the time. Rather, the owner must be in a position to exercise its control at all times that the firm is operating. While mandating that the owner be in control of the affairs of the DBE firm "all of the time that it is operating," the regulations do not conversely suggest that the owner is somehow limited from otherwise engaging in outside employment. The focus of section (j) is on whether the disadvantaged owner actually controls the affairs of the applicant DBE firm, and not on what the DBE owner does outside of the context of the firm itself.  

[REDACTED] further cited the Regulation’s preamble, which stated:  

Commenters asked for additional clarification about the eligibility of people who work only part-time in a firm. We have done so by adding examples of situations that do not lead to eligibility (part-time involvement in a full-time firm and absentee ownership) and a situation that may, depending on circumstances, be compatible with eligibility (running a part-time firm all the time it is operating).  It should be noted that this provision does not preclude someone running a full-time firm from having outside employment. Outside employment is incompatible with eligibility only when it interferes with the individual's ability to control the DBE firm on a full-time basis.

[REDACTED] also referenced some of the Department’s past decisions on its website, which he claims uniformly involve cases where the record reflect situations where someone other than the disadvantaged individual actually controls the DBE firm.  [REDACTED] distinguished these cases with the present situation, arguing that [REDACTED] is the sole owner and employee, “thus making absentee ownership an impossibility;” and that [REDACTED] current employment at Dinotto Ristorante has flexibility that “allows him to devote as much time to JCCP as is necessary to handle its affairs.”  

The Regulation §26.61(b) states that the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.  The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  [REDACTED] has not met his burden of proof by demonstrating his ability to run and control the firm given his continued full-time employment at Dinotto Ristorante.  This arrangement appears to be contrary to the intent of the Department’s Regulation.
2.  The Department is unable to determine whether substantial record evidence supports COC’s November 7, 2005, decision that JCCPC may be relying on another firm for its viability.  COC stated in its decision “. . . [REDACTED] does not have any clients or employees.  [REDACTED] recently incorporated his firm on September 7, 2005.”  In his November 11, 2005, letter, [REDACTED] stated: 

. . . First of all, as I indicated, I am the sole employee of JCCPC at present.  The management services that I provide actually do not require that I have other employees.  . . . I intend to grow and develop my business to the point where I have a broad based and lucrative business with numerous employees who can implement JCCPC's management services to multiple restaurants. Until the business grows to that point . . . I do intend to render services through JCCPC personally.  . . I have had a longstanding desire to start my own company, rendering the same "package" of services I have provided to the restaurant industry for the past twelve years. . . . 

The record contains a joint venture agreement between the JCCPC and Airport ORD, L.P.; however, the document is blank in many key places and unsigned.  In addition, the copy in the record appears to be merely a form agreement and does not specify JCCPC.  While [REDACTED] may be the firm’s only employee and JCCPC does not appear to be operating currently, the record is unclear about reliance by the firm on another business. Based on the record, JCCPC does not appear to depend on another firm as described in the Regulation §26.71.
OTHER ISSUES

As noted above, it does not appear that JCCPC has formally entered into a joint venture with Airport ORD, L.P. to perform business with O'Brien's at O'Hare Airport.  It also does not appear that the firm is operational or that it performs actual work, despite the fact that [REDACTED] has incorporated the firm.  To be eligible for the DBE program, an applicant firm must be a “for profit small business concern.”  The Regulation §26.5 refers to SBA’s definition of small business concern, which states:

Except for small agricultural cooperatives, a business concern eligible for assistance from SBA as a small business is a business entity organized for profit, with a place of business located in the United States, and which operates primarily within the United States or which makes a significant contribution to the U.S. economy through payment of taxes or use of American products, materials or labor.  
COC’s November 7, 2005, on-site report stated “I asked [REDACTED] if he planned to hire employees.  He stated he hoped to hire soon, especially if he is granted DBE status.  This would allow him to form a joint venture with O’Brien restaurant.”  The on-site report concludes with the statement “. . . this business has not conducted any business.  No contracts, no invoices, no staff, no jobs to verify expertise.”  Although the Regulation §26.73(b) states that recipients must not refuse to certify a firm solely on the basis that it is a newly formed firm, the fact that JCCPC is not conducting business would appear to preclude it from meeting the definition of a small business concern as stated above.  However, since this was not a basis for COC’s ACDBE certification denial, the Department will not address this issue further.  

In summary, the information provided cumulatively supports a conclusion that JCCP Corporation does not meet the criteria as required for ACDBE certification under 49 C.F.R Parts 23 and 26.  The company is, therefore, ineligible to participate as an ACDBE on COC’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: COC
