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April 20, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 06-0059
[REDACTED]
Owner

Baggett Iron

4920 Mt. Moriah Road

Harrisburg, IL  62946
Dear [REDACTED]:
This is in reference to the appeal that you filed on behalf of your firm, Baggett Iron (“Baggett Iron”).  We have carefully reviewed the material provided by the Illinois Department of Transportation (“IDOT”) as well as that you provided on behalf of your firm and have concluded that the decision by IDOT to deny your firm certification as an eligible Disadvantaged Business Enterprise (DBE) under the criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.
Your appeal is denied based upon substantial record evidence that supports the conclusion that the socially and economically disadvantaged owner does not have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.
The specific reasons for the denial of your appeal include the following:

§26.71(a) “In determining whether socially and economically disadvantaged owners control a firm, you must consider all the facts in the record, viewed as a whole.”

§26.71(d) state “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(e) “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”
§26.71(f) “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm’s overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm’s operations, management, and policy.”

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

The record information reveals that Baggett Iron is seeking certification in the category of construction services in the areas of box culvert, guardrail, miscellaneous concrete, steel structural (erection), steel (reinforcing)(rebar placement).  The firm was established on April 2, 1998, by you as a sole proprietorship.  During the onsite interview, you informed the investigator that the business was placed on hold during the years 2000 - 2004 so that you could care for an elderly relative.

According to your résumé, your work experience and educational background reveals that you received an Associate Degree in Applied Science of Law Enforcement from Southeastern Illinois College as well as a Law Enforcement Certificate in 1995.  You list your duties and responsibilities as owner of Baggett Iron to include all facets of job procurement as bidding jobs, reviewing contracts, submitting billings, accounts payable/receivable, tax preparation, final hiring decisions for applicant sent by Ironworkers Union Hall, payroll preparation, and oversee daily operations in office and field.  From 1999 - 2001, you were employed by Anna Bixby Women’s Center as a Program Manager where you were responsible for ensuring that the perpetrators of Domestic Violence receive treatment.  You were responsible for maintaining state approved records, grant writing, interviewing new employees, overseeing weekly groups, facilitating in groups, and reporting to local probation and court officials regarding attendance of perpetrators. From 1996 - 2001, you were employed by the Saline County Sheriff’s Department in telecommunications.  In this position, you were responsible for answering 911 and non-emergency calls, dispatching proper authorities to the proper location, and logging all incoming emergency and non-emergency calls.  Moreover, from 2001 to present, you also list yourself as a part-time decorating consultant for Home Interiors & Gifts, where you work in the evenings and on weekends.  Your responsibilities and duties include the direct sale of decorating accessories, placing orders, supplying catalogs to customers, etc.  On the Disadvantaged Business Enterprise Application, you list yourself as being the responsible person for all areas listed in 4B under control.  The record evidence substantiates that you do not have the experience or technical knowledge directly related to the type of work in which the firm is seeking certification.

The record reveals that [REDACTED], your non-disadvantaged spouse, possesses 23 years experience in the field of ironwork.  According to [REDACTED] résumé, he obtained three years of schooling in the Ironworker’s Apprenticeship Program in Evansville, Indiana from 1981-1984.  He is an ironworker in Local 103 and the record reveals that he is the firm’s field operations supervisor.  The record also revealed that you employ another supervisor, [REDACTED], a non-disadvantaged individual, as needed.  [REDACTED] and [REDACTED] are both union ironworkers who perform on-the-job supervision for the firm.  According to the record, you stated, during the onsite review, that you had only visited job sites a few times, but your husband is the person on the job site that the general contractor interacts with if there is a problem or change.  Substantial record evidence supports IDOT’s conclusion that the socially and economically disadvantaged owner does not have the experience or technical knowledge directly related to the type of work in which the firm is seeking certification.
Your letter of rebuttal states “I disagree on the grounds that I am a reasonably intelligent person with the ability to successfully run Baggett Iron.  For the past seven years, I have successfully and profitably managed Baggett Iron, running as many as four ongoing projects at one time, each with a field supervisor, as well as one to three employees.  Every project must be overseen by a Union Ironworker, per the International Association of Bridge, Structural and Ornamental Ironworkers agreement.  In running a successful business, an owner must have experienced workers who are capable of handling delegated responsibilities…Even though [REDACTED] (spouse) is at times employed in the foreman position so are other union ironworkers.  It is stated in the Federal Regulation that `…the social and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience in a given field that managers or key employees, these owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities.’  This factor was not considered during the review of my application.”   During the onsite review by IDOT you stated that your husband is the person on the job site that the general contractor interacts with if there is a problem or change.  This clearly supports IDOT’s determination that your non-disadvantaged spouse is the person with an overall understanding and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations.
In summary, the information provided cumulatively supports a conclusion that Baggett Iron does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on IDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief
External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  IDOT

