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May 23, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0061
Steven A. Goodman, Esquire
Lynch, Cox, Gilman & Mahan, P.S.C.
500 West Jefferson Street, Suite 2100
Louisville, KY 40202-2812
Dear Attorney Goodman:
This is in response to the appeal you filed on behalf of your client, Advance Ready-Mix Concrete, Inc. (“Advance Ready-Mix Concrete”).  We have carefully reviewed the material from the Kentucky Transportation Cabinet (KYTC) as well as that you submitted, and have concluded that the denial of Advance Ready-Mix  Concrete’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports KYTC’s conclusion that ownership by the socially and economically disadvantaged owner was not real, substantial and continuing as required by the Department’s Regulation.

The appeal is further denied based upon our determination that substantial record evidence supports KYTC’s conclusion that Advance Ready-Mix Concrete is not an independent business as required under the Department’s Regulation.
The specific reasons for the denial of your appeal include the following:

1) The Regulation provides in §26.69(a) “In determining whether the socially and economically disadvantaged participants in a firm own the firm, you must consider all facts as a whole.”
§26.69(c) states “The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not merely the form, of arrangements.”

§26.69(d) “All securities that constitute ownership of a firm shall be held directly by disadvantaged persons.  Except as provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are considered as held by disadvantaged persons in determining the ownership of a firm.  However, securities or assets held in trust are regarded as held by a disadvantaged individual for purposes of determining ownership of the firm, if –
(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the trustee is the same or another such individual; or 

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises effective control over the management, policy-making, and daily operational activities of the firm.  Assets held in a revocable living trust may be counted only in the situation where the same disadvantaged individual is the sole grantor, beneficiary, and trustee.


§26.69(e) “The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm’s activities as an employee.”
 §26.69(g) state “You must always deem as held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual –
(1) as the result of a final property settlement or court order in a divorce or legal separation, provided that no term or condition of the agreement or divorce decree is inconsistent with this section; or
(2) Through inheritance or otherwise because of death of the former owner.

§26.69(h)(1) You must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is—

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;

(ii) Involved in the same or a similar line of business; or

(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that—

§26.69 (i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and

(ii) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.
§26.71 (l) Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged individual, and the non-disadvantaged individual remains involved with the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear and convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned and/or controlled the firm.

The record information reveals that the firm is seeking certification to manufacture ready-mix concrete to sell and deliver. The firm was established on December 20, 1979 as Abel Brothers Concrete, Inc. by [REDACTED] and [REDACTED]. After the death of [REDACTED], [REDACTED] became the sole owner. The company’s name was changed to Advance Ready-Mix Concrete, Inc. on September 25, 1996.  [REDACTED] died on February 15, 1997 and [REDACTED] inherited the firm. According to the record information, [REDACTED], the daughter of [REDACTED] and [REDACTED], began working at Advance Ready-Mix Concrete.  In February 1997, she was appointed President of Advance Ready-Mix by [REDACTED]. Advance Ready-Mix is just one of a series of businesses owned by the Abel family.  The ownership of the stock in Advance Ready-Mix Concrete is held in four trusts:


[REDACTED] Gift Trust FBO [REDACTED] 


UAD 5-23-03 (“[REDACTED] Gift Trust”)


    60 shares  1.2%


[REDACTED] Gift Trust FBO [REDACTED]

UAD 5-23-03 (“[REDACTED] Gift Trust”)

                10 shares   .2%


[REDACTED] Grantor Retained Annuity


T rust #1 (“[REDACTED] GRAT”)
                                   2490 shares 49.8%

[REDACTED]  Grantor Retained Annuity


Trust #2 (“[REDACTED] GRAT”)

                        2440 share 48.8%
 
Total: [REDACTED] 





2550 (51%)



           [REDACTED]




            2450 (49%)
A Grantor Retained Annuity Trust (GRAT) is a vehicle that may facilitate the transfer of wealth to the next generation with little or no transfer tax cost.  A GRAT is an irrevocable trust funded with a single contribution of assets, which pays a percentage of the initial contribution, either fixed or with a predetermined increase (the annuity), back to the donor for a term of years, and then distributes the assets remaining at the end of the term to beneficiaries other than the donor.

The Trust Agreement was entered into on May 23, 2003 by [REDACTED], as Grantor and [REDACTED], as Trustee. Article 2 states that the trust is irrevocable. Article 3 entitled Assets of the trust state at 3.1; I will transfer assets to the trusts which are acceptable to the Trustee.  3.2, state I may subsequently add additional assets to the trust which are acceptable to the Trustee.


Article 4--Administration of the Trust for the Beneficiary. 4.1 The Trustee shall pay the entire net income of the Trust to my daughter [REDACTED] (hereinafter “beneficiary”) or use same for the beneficiary’s benefit, in quarterly or more frequent installments.  In addition, the Trustee may use so much of the principal of the trust as the Trustee deems advisable to provide for the health, maintenance and support of the beneficiary.

4.2 The following provisions shall apply with respect to all aspects added to the trust each year:
(a) The beneficiary shall have the right to withdraw any assets added to the trust; provided, the beneficiary’s withdrawal rights during any year shall be limited to the amount of the federal gift tax annual exclusion in effect for that year or twice that amount of the federal gift tax exclusion in effect for that year or twice that amount if the donor is married.  To the extent the value of the assets added to the trust exceeds the amount the beneficiary may withdraw, each of the beneficiary’s descendants shall have the right to withdraw an equal share of the excess addition, not to exceed the amount of federal gift tax annual exclusion in effect for that year or twice that amount if the donor is married.  Withdrawal rights not exercised within thirty (30) days after receipt of notification that assets have been added to the trust shall lapse.

NAME





       Ownership Interest      Investment


[REDACTED] Gift Trust FBO [REDACTED] UAD 5/23/03            1.2% 
[REDACTED]
[REDACTED], Trustee

[REDACTED], Beneficiary
[REDACTED] Gift Trust FBO [REDACTED]. UAD5/23/02      0.2%
[REDACTED]
[REDACTED], Trustee

[REDACTED], Beneficiary

[REDACTED] GRAT #1




49.8%
[REDACTED]
[REDACTED], Trustee
[REDACTED] GRAT #2



48.8%

[REDACTED]
[REDACTED], Trustee
Your letter of rebuttal states that “the KTC failed to state a reasonable basis to believe that the Company’s more than 50% owner, [REDACTED], who is a member of one of the designated groups, is not in fact, socially and economically disadvantaged.”  Notwithstanding the foregoing, the KTC failed to meet its burden of a preponderance of the evidence in overcoming the presumption that [REDACTED] meets the DBE’s Program personal net worth threshold and is socially and economically disadvantaged;  
In failing to recognize that the Company meets all of the necessary criteria for certification as a DBE under the DBE Program guidelines, the KTC participated in forbidden discriminatory action in the administration of the DBE Program by using qualification criteria that have the effect of defeating or substantially impairing accomplishment of the objectives of the program with respect to women; and the KTC violated a stated purpose for which the DBE Program was implemented; that the United States Department of Transportation and the KTC intend to `create a level playing field on which DBEs can compete fairly for DOT-assisted contracts.”  We concur with KYTC’s determination that the GRAT negates [REDACTED] ownership of Advance Ready-Mix Concrete.
Your letter of rebuttal further stated that “The Denial Letter correctly stated that the [REDACTED] GRAT is irrevocable and that [REDACTED] receives an annuity from the [REDACTED] GRAT.  In addition, under the terms of the GRAT, if [REDACTED] dies prior to the expiration of the trust, the assets of the trust revert to her estate.  However, as stated in `Other Rules Affecting Certification’ of the DBE Program, p.39, [t]he Transportation Cabinet shall evaluate the eligibility of a firm on the basis of present circumstances.’…At present, 51% of the stock of the Company is owned by the [REDACTED] Gift Trust and the [REDACTED] GRAT and [REDACTED] control such assets.  Any change to ownership under any circumstances requires a reevaluation of a DBE certification awarded to a company under the regulations.  A distinction is not made for assets held in trust.  Thus a mere reversion provided in a trust does not alter the present ownership of securities and cannot be used as a basis to deny DBE certification.”
Substantial record evidence supports KYTC’s  determination that you must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is—

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;
(ii) Involved in the same or a similar line of business; or
(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.”
2)       §26.71(b) “Only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.”

The Department’s Regulation states “Affiliation has the same meaning the term has in the Small Business Administration (SBA) regulations, 13 CFR part 121.

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, either directly or indirectly:

(i) One concern controls or has the power to control the other; or

(ii) A third party or parties controls or has the power to control both; or

(iii) An identity of interest between or among parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors, including common ownership, common management, and contractual relationships. Affiliates must be considered together in determining whether a concern meets small business size criteria and the statutory cap on the participation of firms in the DBE program.”  

The Grantor Retained Annuity Trust in Article 1, Trust Name states “this trust shall be known as the ‘[REDACTED] Grantor Retained Annuity Trust #1’ or as the ‘[REDACTED] GRAT #1.’”  Article 4, Retained Annuity Interest states “the annuity termination date is the earlier of the date of my death or the date Ten (10) years after the commencement of the trust.  Until the annuity termination date (defined below), the trustee shall pay to me an ‘annuity amount’ equal to the sum of $90,341.00 per year.”  According to the record, the GRAT Trust to [REDACTED] pays $88,527.00 each year to [REDACTED] from Advance.  As a result, [REDACTED] receives a total of $178,868.00 a year from Advance Ready-Mix Concrete.  According to the hearing transcript, the corporation pays a sum of money quarterly to the trust.

Article 5, End of Trust, at 5.2, Contingent Reversion, states “If the annuity termination date occurs on the date of my death, before Ten (10) years after the commencement of the trust, the trustee shall, within thirty (30) days following the date of my death, distribute the trust assets to my estate, to be held and administered as part of my estate, and the trust shall terminate.”

5.3, Distribution to Beneficiary, states “If the annuity termination date occurs when I am still living, the trustee shall distribute the trust assets to the currently serving Trustee of the [REDACTED] Irrevocable Trust Under Agreement dated May 23, 2003, to added to and distributed as part thereof.”

According to the record the following constitutes the ownership of Advance Ready Mix Concrete, Inc.”

The recommended Findings of Fact, Conclusion of Law and Order Notice of Exception and Appeal Rights in the Administrative Action No. 05-TRANC-0082 in the case of Advance Ready-Mix Concrete, Inc. vs. Office of Minority Affairs Transportation Cabinet state “The stock in Advance is held in four trusts of which [REDACTED] or [REDACTED], is the trustee with [REDACTED] retaining an annuity interest in 98.6% of the stock.

Homer Parrent III, Parrent & Oyler, an attorney-at-law who qualified as an expert in estates, trusts, and probate stated “Essentially, a GRAT is a trust, irrevocable in nature…to which a donor or grantor transfers assets or property, retaining an income stream, which by law, must be at least 5 percent of – and can be greater than 5 percent, but must be at least 5 percent of the value of the transferred assets on an annual basis.  And that income stream is paid to the grantor for a term of years as opposed to a life interest or some other mode of termination of the trust.”

KYTC opined that “In order to be a program-eligible DBE, a firm must be at least 51 percent owned by a socially and economically disadvantaged individual or individuals.  49 CFR 26.69(b).  All securities (stock) that constitute ownership in the firm must be held directly by disadvantaged persons. 49 CFR 26.69(d).  Securities or assets held in trust are regarded as held by a disadvantaged individual for purposes of determining ownership in the firm only if:


(a) The beneficial owner of the securities or assets held in trust is a disadvantaged individual, and the trustee is the same or another such individual; or


(b) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises effective control over the management, policymaking, and daily operational activities of the firm.

KYTC expended significant legal resources reviewing the trust documents presented as evidence of ownership of the firm.  While mathematically it appears that [REDACTED], a Caucasian female, may be an owner of 51 percent of the firm, the details of the transaction, and the terms of the GRAT, negates [REDACTED] ownership under the regulations.

According to the documents provided, shares in the applicant firm were gifted by [REDACTED] on behalf of her son and the applicant daughter.  The applicant’s GRAT is required to pay an annuity to [REDACTED] in the amount of $88,527.00 to [REDACTED] annually. A mirror provision is contained in the GRAT naming the son as a beneficiary.  The trust is “irrevocable,” but expires in ten (10) years with the principal reverting to the “currently serving” trustee.  In addition, if the grantor, [REDACTED], dies prior to the expiration of the trust, then the assets of the trust revert to the estate.  The will does not clearly provide for the transfer of the shares of the applicant firm to [REDACTED] in either case; therefore, the ownership does not appear to meet the requirements of the Federal Regulations.

KYTC determined that Advance Ready-Mix Concrete is an affiliate of Abel Construction, Inc.  Specifically, [REDACTED] is the primary owner of Abel Construction, Inc. of Louisville, KY.  [REDACTED] is co-owner of the applicant firm, and works for Abel Construction, Inc.  Both [REDACTED] and [REDACTED] are on the Board of Director’s and Officers of Advance Ready-Mix Concrete.  [REDACTED] is the President of Advance Ready-Mix Concrete, [REDACTED] is the CEO and [REDACTED] is the Vice President.  Based upon the record information it does appear that Advance Ready-Mix concrete is an affiliate of Abel Construction, Inc.

According to the firm’s DBE Application, and additional information provided by your client, the gross receipts for both Advance Ready-Mix Concrete and Abel Construction, Inc. are as follows:

Gross Receipts
Year
Advance Ready-Mix Concrete
Abel Construction, Inc.
2000 
[REDACTED]




2001 
[REDACTED]

[REDACTED]
2002 
[REDACTED]

[REDACTED]
2003 
[REDACTED]

[REDACTED]
Total

[REDACTED]

[REDACTED]
3-yr avg.
[REDACTED]

[REDACTED]
When you combine the average three-year gross receipts of both firms, it totals $45,309,024.80.  The statutory limit for the Department’ DBE program is $19,570,000.00.  “Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users” SAFETEA-LU, Title I, Subtitle A (b) (1)(A) Congress defined a Small Business Concern to mean “under section 3, of the Small Business Act (15 U.S.C. 632), except that the term shall not include any concern or group of concerns controlled by the same socially and economically disadvantaged individual or individuals which has average annual gross receipts over the preceding 3 fiscal years in excess of $19,570,000.00, as adjusted by the Secretary for inflation.” The three-year average gross receipt for both firms far exceeds that amount. 
Your letter of rebuttal states “Abel Construction is not an Affiliate of the Company.  Under the DBE Program, the term `Affiliate’ is defined by the regulations of the Small Business Administration.  Primarily, affiliation with another business is based on a power to control, either directly or indirectly.  As stated above, [REDACTED] controls 51% of the Company through the [REDACTED] Gift Trust and the [REDACTED] GRAT.  She does not own any stock in Abel Construction.  [REDACTED] is not involved in the management of the Company.  Even though, [REDACTED] receives an annuity under the [REDACTED] GRAT, she does not have the right to vote any shares of the Company stock held by the [REDACTED] GRAT.”  Since KYTC did not raise this issue we will not address it further in this decision.
 §26.71(c) “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any decision of the firm.  This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).”

The firm’s Buy-Sell Agreement states “This Agreement (`Agreement’) is entered into and made effective as of the 15th day of July, 2003 (The `Effective Date’) and is made by and among (i) Advance Ready-Mix Concrete, Inc., a Kentucky corporation having its principal place of business located at…” Article II Buyout.  2.1 Prohibition against any Transfers except as Authorized in this Agreement. Except as otherwise provided herein, an interest in the Shares of the Corporation may not be voluntarily or involuntarily transferred, by operation of law or otherwise.

2.3 Voluntary and Involuntary Transfers. (a) A shareholder (the `Shareholder’) shall only be entitled to transfer and/or sell all or any part of his or her shares by means of either (i) a voluntary transfer pursuant to a bona fide offer from a third party; or (ii) an involuntary transfer, upon the unanimous consent of all of the other Shareholders who are parties to this Agreement (collectively, the `Remaining Shareholders’).

(b) If at any time any  Shareholder desires, or is obligated, to transfer all or any part of his or her shares to a third party (the `Proposed Transferee’), the Remaining Shareholders and/or the Corporation shall have the right of first option to purchase such Shares on the terms and conditions provided in Sections 3.2 and 3.3.

2.4 Mandatory Repurchases of shares.  Upon the termination of employment, if applicable, of any Shareholder for any reason whatsoever including, but not limited to, death or Disability, he, she or the executor or administrator of his or her estate, as the case may be, shall sell, and the Corporation and/or the Remaining Shareholders shall purchase, in accordance with the procedures in Section 3.1, all of the Selling Shareholder’s Shares at the price and on the other terms and conditions set forth in Sections 3.2 and 3.3; provided, however, that in the event of Termination for Cause, the Remaining Shareholders and/or Corporation shall only be required to purchase the Shares of the terminating Shareholder at 80% of the value specified on the Schedule 3.2 `Certificate of Value’.

Article III list of the Buy Sell Agreement list the Buy-Out Rights.  KYTC determined that the transferability of the assets of the applicant firm is restricted by the terms of the trust.  “The applicant firm cannot be sold or otherwise transferred under the terms of the GRAT.  Since the ownership reverts to the grantor, [REDACTED] estate upon her death or to the serving trustee in the event of the expiration of the trust, [REDACTED] cannot sell the applicant firm.  Substantial record evidence supports KYTC’s determination that the socially and economically disadvantaged owner is subject to formal and informal restrictions which limits her customary discretion.
Your letter of rebuttal states “In the Denial Letter KTC indicated, ‘The applicant firm cannot be sold or otherwise transferred under the terms of the [REDACTED] GRAT.’”  This statement is false.  The stock of the Company is an asset of the [REDACTED] GRAT.  [REDACTED] is the trustee of the [REDACTED] GRAT.  Pursuant to Section 6.10 of Article 6 of the [REDACTED] GRAT, the trustee may “sell or exchange any real or personal property contained in the trust, for cash or credit, at public or private sale.”  Please see pages 3 and 4 of the [REDACTED] GRAT attached hereto as Exhibit A.  While it is true that the proceeds from any sale will remain an asset of the [REDACTED] GRAT, the terms of the [REDACTED] GRAT do not restrict [REDACTED] ability to sell the company’s stock.

KTC cited 49 CFR §26.72(c) which provides that a DBE firm cannot be subject to any formal or informal restrictions which would limit the discretion of the disadvantaged owner.  As stated above, [REDACTED] in her sole discretion may sell the stock of the Company.  Further, [REDACTED], the majority owner of the Company, has the ability to make all business decisions of the firm.  Your statement also states that the proceeds of any sale by the socially and economically disadvantaged owner remain the property of the [REDACTED] GRAT.

In summary, the information provided cumulatively supports a conclusion that Advance Ready-Mix Concrete does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on KYTC’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief 

External Policy and Program Development Division 

Departmental Office of Civil Rights

