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May 2, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No: 06–0074
[REDACTED]
President

Cullers Contracting, LLC

1773 Cunningham Lane

Moorefield, WV 26836

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Cullers Contracting, LLC

 (“CCLLC”).  We have carefully reviewed the material from the West Virginia Department of Transportation (“WVDOT”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution of capital to establish CCLLC was not real, substantial, and continuing, going beyond pro forma ownership of the firm as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that you do not possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.

According to the Regulation §26.69(i), recipients must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) a copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

According to the firm’s June 2005 DBE application, CCLLC was established on June 29, 2005, and performs road traffic control.  The firm’s office is located at your personal residence.  The application states that your initial investment to acquire your 51 percent owner ownership interest in the firm consisted of $500 cash and $5,000.00 in equipment.  Your husband, [REDACTED], a non-disadvantaged individual and Vice President, owns the remaining 49 percent of CCLLC.  The application contains an entry of “N/A” describing [REDACTED] initial investment.     
In your August 3, 2005, letter to WVDOT, you enclosed copies of two checks, which you claim were used to acquire ownership.  You stated in your letter “This is money from the personal account of [REDACTED] and [REDACTED].”  Check #722 for $300.00, dated June 21, 2005, is drawn on your joint account with [REDACTED] at Summit Community Bank and made payable to “See and See.”  Check #736 is for $200.00 and is made payable to “SCB.”  The notation on this check states “open new acct. LLC.”  According to WVDOT’s August 18, 2005, on-site review report, these entries correspond to See & See Law Office, the firm used to file CCLLC’s Articles of Incorporation, and Summit Community Bank.  The record contains a handwritten receipt signed by [REDACTED], dated June 21, 2005, indicating that a check was received from you and [REDACTED] in the amount of $300.00.  The notation on the receipt states the amount is for “LLC - set-up.” 

You also stated in your August 3, 2005, letter:
Please be advised that the firm will not be purchasing any vehicles at this time.

Explanation of the $5,000 stated on the application is as follows: I misread the question.  It was my intention to spend around $5,000 to purchase signs for the jobs we will be working in the future.  I actually estimated the fee of signs for 1 job to be around $2,500, but I do not believe they will cost this much either.  . . . Please note that I have not purchased any additional equipment or signs at this time.  This money will probably be less than the $5,000 estimated and will be loaned to the firm by [REDACTED] and [REDACTED].

In the firm’s DBE application, it appears you entered “pending approval” for the categories involving equipment, vehicles, amounts loaned the firm, and bonding information.  You explained the purpose of these entries in your letter as follows:

CCLLC will start bidding on jobs this fall if approved through the DBE or if able to get a contract on any job.  I can not afford to invest money in equipment, vehicles, bonding, loans and insurance at this time if the company will not profit with continuous income.  [The] estimated insurance premium right now for general liability is $10,000.00/year.  This would have to be paid monthly along with any other overhead.  Therefore, continuous stability is a must for success.  The firm will not be purchasing any vehicles at this time.  [Two] of our future employees have their own trucks they use for pilot trucks currently and we will be utilizing them.  Equipment as explained in item 8 will be purchased as soon as the firm is ready to start conducting business.  The bond information will be completed immediately prior to starting business also.  Money loaned to the firm will be from a home equity line of credit from [REDACTED] and [REDACTED].  The line of credit is in the process at this time.

Under the Regulation §26.69(c), the contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business must be real, substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  Although it appears that checks included in the record correspond to the amounts reported in WVDOT’s on-site report, there is no indication that these transactions were from your personal assets.  Similarly, while the record contains a copy of a $15,000.00 line of credit you personally obtained with Summit Community Bank dated October 24, 2005; there is no indication that you accessed or reimbursed these funds using your personal assets.  

Rather, it appears joint funds in the checking account, co-owned with your spouse, [REDACTED], a non-disadvantaged individual, were used to finance CCLLC’s start-up costs.
As stated above, there is no record of actual payments to the firm for your ownership in CCLLC, but rather it appears joint marital assets were used to start the firm in the form of payments to the firm’s attorney to prepare and file the firm’s corporate documents.  According to the Regulation §26.69(i), recipients must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) a copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification.  
You stated in your March 21, 2006 rebuttal letter to the Department: 

I submitted a copy of a business line of credit in my name only (d/b/a CCLLC) indicating reimbursement to the personal account of [REDACTED] and [REDACTED]. The property deed submitted for the firm's office is my marital home.  Therefore, no legal documents would transfer or renounce my sole ownership of the marital residence.  . . . 
While it may be true that the firm’s offices are located in your personal residence and would not require your husband’s renunciation of that interest; under the Regulation §26.61(b) you still bear the burden of proving that your ownership is in accordance with the Regulation.  In this case, there is no indication in the record that [REDACTED] renounced his interests in the funds used by you to pay the start-up costs, which constituted your contribution to acquire your ownership interest in CCLLC.  In addition, according to your statements above, the firm has not purchased equipment; and there is no indication that you contributed personal assets other than the start-up costs, which were jointly owned.  Such arrangement does not comport with the Regulation §26.69.  Substantial record evidence therefore, supports WVDOT’s determination that your contribution of funds to acquire ownership of CCLLC does not meet the requirements of the Regulation §26.69.  
CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.

The Regulation §26.71(g) states in part that a disadvantaged owner to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

According to the Regulation at §26.71(k) in part, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
The record evidence indicates that you do not control CCLLC within the meaning of the Regulation §26.71 due to 1) your lack of overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and its operations, and 2) the involvement of your spouse, [REDACTED], a non-disadvantaged individual, who possesses the experience in key aspects of the firm’s operations.
1.  According to your résumé, you have worked as a licensed insurance agent/assistant for Summit Insurance Services, LLC since May 2004.  You are responsible for the customer service duties for the company’s commercial insurance clients.  These include renewal processes, data input, monthly reports, servicing of changes and customer requests, and quoting and binding new insurance policies.  You also currently work part-time as a waitress at Annee’s Cottage.  Between December 2001 and February 2004, you worked as a mortgage loan originator with Summit Mortgages where you completed and processed applications, ordered credit reports, and requested underwriting and other information in connection with loans.  You also attended loan closings with attorneys and performed other duties such as answering phones, faxing, emailing, and filing.  Prior to this, you were employed as an administrative assistant with Eastern West Virginia Community and Technical College from October to December 2001, performing secretarial duties and assisting students in enrollment and other inquiries.  From August 1998 to October 2001, you were an insurance agent and customer service representative for Sager Insurance Agency, handling property, casualty, life, and health policies.  Your duties included processing insurance policy related matters and selling insurance for companies through the agency using a variety of network software.  While employed as a bank teller with Capon Valley Bank from March 1990 to August 1998, you processed banking transactions for customers and performed computer postings for real estate, commercial, and installment loans.  You attended the West Virginia School of Insurance in April 1999 and November 1998, and are licensed in life and health, property, and casualty matters. You hold a high school diploma.    
Under the Regulation §26.71(d), an owner must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long term decisions matters of management, policy, and operations.   The Regulation §26.71(g) states in part that a disadvantaged owner must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  
According to the firm’s DBE application, you control the firm’s financial decisions, estimating and bidding, negotiating and contract executing, hiring/firing of management personnel, field/production operations supervision, office management, marketing/sales, and purchasing of major equipment.  While you may be involved in the firm’s activities, substantial record evidence does not support your “overall understanding of, and managerial and technical competence” in CCLLC’s field operations.  In addition, there is nothing in the record to substantiate that you have had any formal training or experience relevant to traffic control, which is the firm’s primary business activity.  This would inhibit your ability to “make independent decisions concerning the firm’s daily operations, management, and policymaking” in accordance with the Regulation §26.71.  

2.  According to the record, you appear to rely upon [REDACTED], a non-disadvantaged individual, listed in the firm’s DBE application as the firm’s Vice President.  [REDACTED] possesses the requisite knowledge, skills, and expertise to perform the firm’s work.  There is no other information in the file to indicate that you understand the firm’s activities and could perform the core functions of the firm, without his involvement.  [REDACTED] possesses the knowledge and experience in the firm’s primary line of work, whereas your experience appears to be more office and sales related.  
According to his résumé, [REDACTED] has worked as a corrections officer for the State of Virginia Department of Corrections since July 2003.  He is responsible for detainees in a minimum security detention and diversion facility.  [REDACTED] is a field training officer, where he works with new employees to ensure all procedures and processes are explained and understood.  [REDACTED] supervises multiple detainees in training, recreational activities, meals, and other daily functions.  He also worked with the Department of Corrections from December 1993 to August 2002, handling security, custody, and control of inmates.  From June 2003 to September 2004, he worked as a part-time flagger for Quad H Construction, and has experience in road traffic control for highway construction sites and knowledge of public and employee safety.  From November 2002 to August 2003, he was a LP Gas/Hazmat driver for Southern States, Inc., transporting and delivering LP gas to commercial and residential customers.  He drove tractor trailers for Swift Transportation from August to November 2002, transporting various supplies, produce and merchandise, to and from companies and warehouses in the East coast.  [REDACTED] holds a class A CLD with Hazmat Endorsement and attended the Professional Truck Driving School in July 2002.  He received fingerprint and field officer training while working with the State of Virginia Department of Corrections.  [REDACTED] is a certified correctional officer for the State of Virginia.  He holds a high school diploma.  The record contains a signature card with Summit Community Bank dated July 19, 2005, that indicates [REDACTED] is an authorized signer on the firm’s economy checking account.  

Under the Regulation §26.71(e), individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm’s overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm’s operations, management, and policy.  
The record indicates that WVDOT’s DBE certification committee’s held an eligibility hearing on October 26, 2005.  The Committee inquired as to your your method of controlling the firm’s flagging and traffic control functions, and who in the firm possesses the knowledge and can oversee traffic control devices.  The following exchange took place during the hearing:  
[WVDOT] . . . where are you going to get your employees?

[REDACTED] I have three that have already committed to me and they knew that I was going to do this and they approached me.  The foreman that I hope to have that has committed to us actually has 13 years of experience.  He has a pilot truck and then I have two flaggers. . . . 

Well, [REDACTED] has 13 years experience and he pretty much, with the companies that he has worked for, he has been a foreman on those sites also for them.  I guess I am leaning on him for some guidance.  My current employer is aware of what I am doing and are in full support of everything.  So they are aware that there will be times when I am out of the office.  I have plenty of leave to be out of the office to be on the sites and introduce myself to the people and to meet contractors and make sure things are going as they should be for the general managing.   

You stated in your March 21, 2006 rebuttal letter to the Department: 

. . . The committee lists my experiences and states that I have no experience in traffic control.  My experience, though, gives me the administrative and background (insurance, banking, bookkeeping) knowledge necessary to operate and control CCLLC.  I believe these are controlling functions to any business.  I would hire an experienced foreman (as stated in the interview) to act as the traffic control supervisor.  My outside employment would have no conflict with my control of the management of the firm and would not prevent me from devoting sufficient time and attention to the affairs of the firm.  Again, my home

office would promote and allow more time. . . . 
Given what appears to be your limited knowledge and experience in flagging and traffic control, it is unclear how you could exercise managerial control over these areas, such that it is apparent that you control the firm’s operations, management and policies.  You stated during WVDOT’s hearing that [REDACTED] will eventually be working for CCLLC as a flagger, and his current schedule is such that he could perform these duties for 7 days, before returning to his job.  Without his contribution, it does not appear you could perform the firm’s field work necessary for CCLLC to complete a specific job.  In contrast, [REDACTED] has experience in performing these functions, and appears indispensable to the firm.  Without his involvement, it is doubtful that you would not be able to conduct these same activities without hiring replacements.  Since [REDACTED] is able to sign checks on the firm’s behalf, he also possess the ability to obligate the firm without your consent.  Lastly, it appears you plan to rely upon [REDACTED] as the firm’s foreman.      

Substantial record evidence therefore supports WVDOT’s determination that you have not met your burden of proof in demonstrating that you control the firm within the meaning of the Department’s Regulation §26.71.  
OTHER ISSUES
1.  You indicated during WVDOT’s DBE certification committee’s October 26, 2005, hearing that you are employed full-time with Summit Insurance Services LLC.  You further indicated that you spend approximately 10–12 hours per week handling CCLLC’s affairs.  The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.  Your full-time employment at Summit Insurance Services may compromise your ability to devote your time and attention to the firm’s affairs.  However, since the record indicates that the firm may not have current contracts in place, this firm may be operating part-time basis.  Since WVDOT did not address this issue in its denial, the Department will not respond further to this matter.    
2.  The Regulation at §26.71(a) and (b) provides in part that only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.  You indicated in your August 3, 2005, letter that “the firm will not be purchasing any vehicles at this time.  Two of our future employees have their own trucks they use for pilot trucks currently, and we will be utilizing.  Equipment . . . will be purchased as soon as the firm is ready to start conducting business.”  During WVDOT’s eligibility hearing, you indicated that you would be relying upon [REDACTED] and his equipment for the firm’s future jobs.  According to WVDOT’s on-site visit report, [REDACTED] is the foreman of a West Virginia DBE certified firm, DLD Contracting, and previously worked as a foreman for Quad H.  The arrangement by which CCLLC would rely upon other individual’s equipment and expertise could compromise CCLLC’s independence.    
Under the Regulation §26.89(f)(6), the Department must base its decision on the status of the firm at the time of  WVDOT’s decision to deny DBE certification.  Since the above areas of concern regarding your control of CCLLC were not raised by WVDOT in its certification denial decision, the Department will not address them further.   

In summary, the information provided cumulatively supports a conclusion that Cullers Contracting, LLC does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on WVDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: WVDOT
