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June 23, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0077

[REDACTED]
President/CEO
TEI Construction & Engineering, Inc.
1825 Market Center Boulevard Suite #600
Dallas, TX  75207
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, TEI Construction & Engineering, Inc. (TEI).  We have carefully reviewed the material from the Mississippi Department of Transportation (MissDOT) as well as that submitted by you and have concluded that the denial of TEI’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial record evidence.

Your appeal is also denied based upon our determination that substantial record evidence supports MissDOT’s conclusion that you, the socially and economically disadvantaged owner, do not meet the control requirements under the Regulation.

The specific reasons for the denial of your appeal include the following:
CONTROL
The Regulation at §26.71(g) requires the socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm's operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

Under the Regulation §26.71(h), if state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential. If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential. However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm. 
TEI is a General Contractor seeking certification in the areas of Program Management and Consulting Engineering.  The record indicates that you are the 100% owner and President/CEO of TEI, a firm established in November 1995.  

We have carefully considered your background and experience as it relates to your ability to control a firm in this type business.  According to the firm’s DBE application your responsibilities include financial decisions, hiring/ firing, and purchasing major equipment.  Further, the record does not indicate that you had any prior experience in the engineering field.  Your experience has primarily been in operations and transit. Specifically, your résumé states that from January 1983-June 1995, you were Senior Vice President of Operations for Dallas Area Rapid Transit (DART) where your duties and responsibilities were to prepare working drawings for miscellaneous projects, prepare electrical calculations and preliminary design for wireless applications.  From 1987 to 1989 you were Director of Transportation responsible for scheduled services, workforce planning, accident rates and claims.  From 1983 to 1987 you were Division Manager responsible for managing a Transportation Operating Division.  The record further reveals that since 1971 you have held several positions in the transit and operations area.  You also have a Bachelor Degree in Business Administration from Dallas Baptist University.  
You state in your rebuttal letter:

Prior to opening this business, I served as Senior Vice President at Dallas Area Rapid Transit for over 25-years.  My primary area of responsibilities included all mobility programs, i.e., Design and Construction of Operation Facilities, Customer Amenities, High Occupancy Vehicles (HOV); Facilities Management, Infrastructure; Rail, Bus, and Paratransit Operations; Maintenance Operations; Service Planning, Research and Development.  I established this business in 1996 with 3 employees using my personal resources for equity and start-up.  The company has grown to over 30 employee’s to-date.  I own 100-percent of all outstanding shares of the corporation an am the sole director.
My managerial and technical skills are a direct reflection of past experiences and expertise earned through career opportunities.  This has enabled me to build a successful business with high credibility, integrity, repeat clients, and adhere to sound business practices.  

Under the Regulation at §26.71(g), the disadvantaged business owner is required to have technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations.  The record evidence further reveals that you, the disadvantaged owner, do not possess sufficient knowledge and experience which directly relates to the firm’s primary operations and does not control its critical activities on a day-to-day basis.  
The record evidence reveals that the individual associated with this firm who possesses the ability to control day-today activities of the engineering portion of the business is [REDACTED], an employee and officer of the firm.  However, [REDACTED] is not an owner of the business. A review of the record evidence reveals that [REDACTED] has over 20 years of experience and education in civil engineering and operations management.  He is experienced in commercial, industrial, governmental and public works structures. Prior to his employment with TEI, [REDACTED] served as Project Manager, Senior Engineer and Project Engineer for a number of businesses including DART and the City of Dallas, Public Works Department.  Further the record indicates that his responsibilities at the firm are estimating and bidding, negotiating and contract execution, and field/production operations supervision.  [REDACTED] has a B.S. in Civil Engineering from Southern University and is also the license holder (Civil Engineer) for the firm.

The Department also notes that according to Mississippi law a firm offering engineering services in the state must obtain a Certification of Authorization.  It further states in part, that in order to qualify the firm must designate at least one Mississippi licensed Professional Engineer, principal officer, partner, or designated engineer.  That person must have management responsibilities for the firm’s practice and makes significant technical and/or contractual judgments on behalf of the firm.  Your company's work falls under categories requiring an Engineering Certificate of Authority.  It is [REDACTED], not you, who is the qualifier for this Certificate and he is a Professional Engineer. Since the license necessary to perform work in the State of Mississippi is not in your name, you cannot be in operational control of the company within the meaning of the Department’s Regulation.

§26.71(h) state “If state or local law requires the person to have a particular license or other credentials in order to own and /or control a certain type of firm, then the socially and economically disadvantaged persons who own and/or control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you must take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm.”  The record information reveals that the firm has a Professional Engineer’s license and that [REDACTED] is the qualifying individual.  While you may have experience in the areas of program management, it appears that you rely upon [REDACTED], a non-owner of the firm, for the engineering portion of the business.  
The lack of such qualifications obviously increases your dependency on [REDACTED] who has the authority to sign off on technical decisions and make the critical decisions involving the delivery of engineering services in behalf of this firm.  Without [REDACTED] and the required license, the firm would not be able to operate as an engineering company.  Substantial record evidence therefore supports MissDOT’s conclusion that you do not have control of the firm within the meaning of the Department’s Regulation. 

Under the Regulation at §26.71(i)(1), recipients may consider differences in remuneration between the disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm. Recipients may determine that a firm is controlled by its disadvantaged owner although that owner's remuneration is lower than that of some other participants in the firm. 

The Regulation requires that participating DBE owners enjoy the profits and losses of their businesses in a degree that is commensurate with their ownership interest.  The Department has reviewed the compensation paid to you, the socially and economically disadvantaged owner and that of [REDACTED], a non-owner of the firm, and has concluded that your compensation is not commensurate with your ownership interest in the business.  The record evidence reveals that since the incorporation of the firm, [REDACTED] has received significantly higher compensation than that of you, the disadvantaged owner.  According to the record [REDACTED] earned $142,000 while you, the socially and economically disadvantaged owner, earned $61,492.

Your letter of rebuttal states:

I believe the issue of control raised by MDOT relates to the annual base income paid to one of my executive staff members.  The staff person in question serves as my Executive Vice President.  He is a Professional Engineer (P.E.) with over 20 years experience in Program Management/Consulting Engineering.  His primary responsibilities include Principal Engineer for the company with management responsibilities in making significant technical and contractual recommendations on behalf of the firm.

You further state:

I believe MDOT considered the base income of this person in their determination compared to my base annual income without giving consideration to my total compensation.  If so, it is understandable how one could reach the wrong conclusion.  Without a doubt, I am the highest compensated person in the company.  My annual base salary does not include total compensation such as, deferred compensation, medical benefits, life insurance ($300,000.00), bonuses and dividends.  As Chief Executive of the firm I may choose to reinvest bonus and dividends in order to increase equity which I have elected to do from time-to-time based on the firm’s fiscal year financial status.

Substantial record evidence supports MissDOT’s determination that you, the socially and economically disadvantaged owner are not being compensated in accordance with your ownership interest.

In summary, the information provided cumulatively supports a conclusion that TEI does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on MissDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc:  MissDOT
