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August 11, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No: 06–0078
Jennifer M. Boll

Attorney at Law

Tuczinski, Cavalier, Burstein & Collura, P.C.

54 State Street – Suite #803

Albany, NY 12207

Dear Attorney Boll:

This is in response to the appeal that you filed on behalf of your client, E.M.I. Guide Rail, L.L.C.
(“EMIGR”).  We have carefully reviewed the material from the New York State Department of Transportation (“NYSDOT”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner does not have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations, as required by the Regulation §26.71.  
Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged owner does not possess the power to direct or cause the direction of the management and policies of the firm; and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

CONTROL
According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

The Regulation at §26.71(d) requires that the socially and economically disadvantaged owners possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

The Regulation §26.71(f) states that the socially and economically disadvantaged owners of the firm may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owner actually exercises control over the firm's operations, management, and policy.

The Regulation §26.71(g) states that the socially and economically disadvantaged owners must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

The Regulation at §26.71(j) requires that in order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  For example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.  However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or weekends, if the individual controls it all the time it is operating. 

According to the Regulation at §26.71(k), a socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the socially and economically disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
According to the firm’s September 23, 2005, DBE certification application, EMIGR was established in 1998 and installs guide rails, bridge rails, and signs.  (The file contains a September 23, 2005, DBE application and a second application, dated August 16, 2005, which appears to be NYSDOT’s form.  The September 23, 2005, application is referenced in this decision unless otherwise noted).  [REDACTED], the socially and economically disadvantaged owner, and her husband, [REDACTED], a non-disadvantaged individual, are the firm’s members, owning 60 percent and 40 percent of EMIGR, respectively.  
1.  The DBE application indicates that [REDACTED] shares responsibility with [REDACTED] in the following areas: financial decisions, negotiating and contract execution, and the hiring/firing of management personnel.  In addition, both are authorized to sign company checks and authorized to make financial transactions.  [REDACTED] is the only person listed as being responsible for purchasing of major equipment, while [REDACTED] is solely responsible for marketing/sales.  
NYSDOT’s December 27, 2005, on-site report indicates that [REDACTED] and [REDACTED] are responsible for negotiating insurance, and are authorized to take loans out and transact banking activities on behalf of the company.  The on-site report states: “neither individual has restrictions and can both conduct all banking transactions without dual signature requirements.”  The record contains a “business signature card” with First Niagara Bank, dated April 26, 2004, that indicates [REDACTED] is authorized to sign checks on the firm’s checking account.  The record also contains various security agreements, bonding documents, and subcontract agreements [REDACTED] signed on the firm’s behalf.  You alleged in your rebuttal letter that many of the contracts submitted to NYSDOT were executed by [REDACTED], but were ignored by NYSDOT.  You stated:

. . . .  In fact, many of the contracts submitted to [NYSDOT] in connection with the application were executed by [REDACTED]. This evidence in the record was ignored by [NYSDOT], notwithstanding that such control in a critical area of [EMIGR]'s business is prima facie evidence that [REDACTED] possesses the technical competence and control required by [the Regulation] §26.71(g). . . . 
While [REDACTED] may have signed documents in her role as a manager, [REDACTED] has exercised his ability to contract on the firm’s behalf.  In addition, as described below, [REDACTED], and others are responsible for key elements of the firm’s activities.  According to the DBE application, he and the firm’s sign division manager, [REDACTED], also a non-disadvantaged individual, are in charge of estimating and bidding.  Both [REDACTED] and the firm’s field superintendent, [REDACTED], a non-disadvantaged individual, are listed on the application as controlling the firm’s field/production operations.  NYSDOT’s on-site report indicates that [REDACTED] would supervise field operations if these individuals were unavailable.  [REDACTED] and [REDACTED] also order materials.  In response to the question - “Who has the experience or expertise for each item of work requested?” the on-site report contains the following entries:

606 – [REDACTED] & [REDACTED]
645 – [REDACTED] & [REDACTED]
644 – [REDACTED] & [REDACTED]
568 – [REDACTED] & [REDACTED]
587 – [REDACTED] & [REDACTED]
According to [REDACTED] résumé, he “has spent most of his career in the heavy and highway construction industry.  Prior to starting EMI Guide Rail, [he] was responsible for the development of the guide rail division for Cardona & Sons, Inc. where he worked for 13+ years.  He is a member of the International Union of Operating Engineers and holds his Class A CDL license. . . .”  His key responsibilities at EMIGR are listed on his résumé as the following: 

Estimating, preparation of bids; negotiating contracts; reviewing and signing project contracts; materials certifications and project billing; EEO compliance; equipment/fleet management, including vehicle and equipment maintenance and purchases; staff management including hiring, firing and compensation issues for all construction and shop personnel; [and] negotiating insurances: bonding, general liability, commercial property, automobile and equipment, workers’ compensation. 
[REDACTED] prior experience includes working for Cardona & Sons, Inc. (1986–1998), Kubricky Construction (1984–1986), Callanan Industries, (1971–1984), and Hexcel Sports, (1978–1981).  He is a member of the NYS Associated General Contractors, the Northeastern Subcontractors Association, the American Traffic Safety Services Association, and other organizations.   
[REDACTED] and [REDACTED] also appear to possess substantial experience in construction related activities.  [REDACTED] résumé states the following:
[REDACTED] has more than 15 years of experience planning and managing highway and building construction projects.  He joined [EMIGR] as manager of our sign division in 2000.  His responsibilities include bidding and estimating, negotiating contracts, materials management, field supervision and scheduling for all sign projects and subcontracts that include sign work.

[REDACTED] works very closely with our guide rail field superintendent, ensuring good communication and interchange with staff, clients and suppliers regarding project coordination, scheduling and change order information.  
[REDACTED] also oversees much of [EMIGR]'s employee job site safety program, coordinating annual safety meetings and overseeing weekly project safety meetings, reviews and reports.  
[REDACTED] construction-related training and education includes participation in and completion of the Project Manager/Superintendent Course sponsored by the Eastern Contractors' Association, (1999–2001).

In addition, [REDACTED] worked with Cardona & Sons, Inc., as a field superintendent from 1992 to 2000, and L.F. DiCrescenzo Construction, as a construction coordinator (1988–1992). He is also a member of the NYS Associated General Contractors, Northeastern Subcontractors Association, and the American Traffic Safety Services Association.
According to his résumé, [REDACTED] “joined EMIGR in 1999 as a foreman in our guide rail division.  In this capacity, he was responsible for the day-to-day management of crews working on guide rail installation projects.  In 2003, [REDACTED] was promoted to field superintendent and assumed primary responsibility for guide rail project scheduling, layout and materials management.  [REDACTED] entire career has been spent in the construction industry.  He is currently a member of Laborers' Local 157 and he holds a NYS Class A drivers license.”
[REDACTED] once worked for [REDACTED] Construction Company in its guide rail division (1989 to 1999), and Marietta Construction (1987 to 1989).  He also is a member of the NYS Associated General Contractors, Northeastern Subcontractors Association, and the American Traffic Safety Services Association.
You alleged in your April 14, 2006, rebuttal letter that expertise and experience in the guide rail, bridge rail and sign industry is required to properly prepare bids and determine projected costs; and that once work is awarded to EMIGR, the firm’s field personnel perform the required installation.  You also alleged the following additional points in your rebuttal letter: (1) NYSDOT found that [REDACTED] background does not reflect any experience and expertise directly related to the technical aspects of [the firm] which is guide rail and signs; however, EMIGR's business is not "guide rail and signs," those are: products that EMIGR contracts to install; (2) [REDACTED] is responsible for the daily management of the operations of EMIGR, which includes responsibility for all financial decisions, including negotiating contracts and preparing bids, (3) Ms[REDACTED] does not work in the field but employs construction personnel to handle the actual installation of guide rails and signs, pursuant to the contracts she negotiates on EMIGR’s behalf; (4) the fact that [REDACTED] does not perform guide rail and sign installation is irrelevant as to her technical competence; and 5) under the Regulation §26.71(f), socially and economically disadvantaged owners may delegate various areas of the management, policymaking, or daily operations of the firm.  

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  The Regulation §26.71(f) states that the socially and economically disadvantaged owners of the firm may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals.  Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owner actually exercises control over the firm's operations, management, and policy.

[REDACTED], [REDACTED], and [REDACTED], non-disadvantaged individuals, appear to be responsible for performing key elements of EMIGR’s activities, which contrary to your allegations, are primarily the installation of guide rails, and signs.  These individuals are disproportionately responsible for these operations in the field and without their assistance; it appears that [REDACTED] would not be able to oversee core functions for the firm.  Such arrangement is contrary to the Regulation §26.71.   
2.  It appears that [REDACTED] role at the firm is primarily office-related, and the record does not support her overall understanding of, and managerial and technical competence in guide rail installation, EMIGR’s line of work, as required by the Regulation §26.71.  According to her résumé, EMIGR “is a heavy and highway construction company that specializes in the installation of highway safety products including guide rail, bridge rail, and highway signs on state and commercial contracts throughout New York State.”  [REDACTED] key responsibilities at EMIGR are listed as: “facilities management including construction and maintenance of new facilities which were recently completed in 2005; monthly work in progress and industry/business trends reporting; preparation and review of financial statements; tax preparation and filings; job costing reporting for guide rail and sign divisions; marketing; web site design and management; payroll; reviewing and signing project contracts; [and] negotiating insurances: bonding, general liability, commercial property, automobile and equipment, workers’ compensation.  [REDACTED] holds an AAS degree from Albany Business College.  She served as the director of marketing for Crozier Associates, PC from 1990 to 1991; marketing coordinator for Einhorn, [REDACTED], Architecture & Engineering, PC from 1986 to 1991; and a supervisor in the customer satisfaction and word processing departments of Garden Way Manufacturing Company, Inc. between 1977 and 1986.  She is a board member of the Construction Financial Managers Association, Capital Region Chapter.  She also is a member of the National Association of Women in Construction, the NYS Associated General Contractors, and Northeastern Subcontractor Association, and other organizations.       

NYSDOT’s on-site report states:

Attached is a breakdown of generic question[s] which pertain to each item of work requesting certification.  [REDACTED] was unable to answer the questions with regard to the specific operations of each work code.  However, [REDACTED] stressed the fact that she handles all of the inside issues for the company, all financial/job cost/end of year audit/account insurance, etc.  [REDACTED] further indicated that although she has never performed the installation of the items, she does know where to look for the information and does rely on the staff, foreman, etc. to know what needs to be done.  

The following exchange took place during the on-site interview:

[NYSDOT] What type of sign or post can be used on DOT projects?

[REDACTED] I don’t know the specifics of the guide rail stuff. . . . 

[NYSDOT] . . . [W]hat about sign structures, are you comfortable with that? 

[REDACTED] No, I really am more on the inside rather than the outside, my responsibilities here are I do all the financials, I do all of the job costing, I do the end of project audits to make sure that what was installed has actually been paid for, . . . in terms of the actual projects themselves, you know, I hear on a regular basis what our issues are, but in terms of being out there or actually doing the installation, I have personally never done it.  . . . 

[NYSDOT] Having said that you have never performed any kind of installation or guide rail signs or anything like that? Okay, could you tell me how you would determine operational control, would you be able to go out into the field and determine if what your employees are doing is right or wrong?

[REDACTED] 
I would, I would, I mean, you know . . .

[NYSDOT] Okay, how would you be able to do that, like if they were putting up a guide rail and you are not sure of the height or distance and things like that, how would you feel comfortable telling them. . . 

[REDACTED] Well, I certainly know where to look for the information.

[NYSDOT] Okay.

[REDACTED] I am familiar with all of the resources that are available . . . You know, in terms of if I needed to, I would be out there, I would certainly rely on our staff, we have staff that has been with us, some of them from day [sic], our for[emen] and our laborers, they know what needs to be done and will do a good job and if I needed to I am sure that operationally it would not be a problem.

In your rebuttal letter you alleged that [REDACTED] has significant experience, training and expertise in bidding projects and installation of guide rail and signs.  You alleged that [REDACTED] gained technical experience and training through her membership in various construction/contractor organizations, which included reviewing weekly educational materials covering issues of interest to contractors, detailed information on projects to bid, and safety information.  For instance, you alleged that as a member of the NYS Associated General Contractors and Northeastern Subcontractors Association, [REDACTED] is afforded the opportunity to participate in workshops and educational seminars discussing contract administration, bridge construction, and other topics relevant to the construction industry.  You stated in your rebuttal letter:

. . . The [NYSDOT] decision in this matter states that [REDACTED] was "unable to answer even the most basic questions related to guide rail and signs." Questions pertaining to the actual installation methods employed are properly directed to field personnel to whom [REDACTED] has delegated the tasks of actually installing guide rail and signs.  Ms. Kittle-Ingalsbe manages the business of [EMIGR] and the record reveals that she has technical competence in connection with managing this business and directing operations.  . . . The person in control of a business can understand an industry, even if he or she does not have detailed knowledge concerning day to day operations of field personnel.

The Regulation §26.71(g) states in part, that a disadvantaged owner must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  The record evidence supports NYSDOT’s conclusion that [REDACTED] does not have the technical competence and experience directly related to EMIGR’s operations.  There is no indication in the record that she could intelligently and critically evaluate information presented by others at the firm and to use this information to make independent decisions its operations, management, and policymaking, as required by the Regulation §26.71(g).  As stated above, NYSDOT’s on-site review appears to indicate that [REDACTED] was unable to answer general questions concerning the firm’s field operations, and appears to rely on others who possess necessary expertise.    
3.  According to the DBE certification application, [REDACTED] owns 50 percent of Regalo, Inc., serves as the firm’s President, and performs management, sales and marketing.  Her résumé indicates that Regalo, Inc. “provides corporate gifts and crystal awards to clients throughout New York State, Boston, MA, and Washington, D.C.”  NYSDOT’s on-site report states:
[REDACTED] indicated she is 50% owner of another firm Regalo Inc., whereby she devotes 50% of her time.  This was indicated to be 2 ½ days at [EMIGR] and 2 ½ days per week at Regalo, Inc.  [REDACTED] further indicated that regardless of the office she is in, she is always connected to both firms via Internet, phone, etc.  
In your April 14, 2006, rebuttal letter to the Department, you stated that NYSDOT’s certification denial decision did not consider the additional information provided by [REDACTED] concerning her 24/7 availability for all EMIGR business.  Specifically, you alleged she carries a cell phone, has access at all times to her e-mail, and is available at all times to make the management decisions required to control the firm.  You also indicated that NYSDOT did not determine that [REDACTED] employment with Regalo, Inc. prevented her from devoting sufficient time and attention to the firm to control its activities.  You stated: 

Rather, without any analysis whatsoever, the [NYSDOT] concluded "[a] small business owner cannot be removed from the business when it is operating." Physical presence at headquarters, however, is not necessary in light of the communications capabilities employed by [REDACTED].  
The record reveals that [REDACTED] is available at all times to make management decisions required to control the daily operations of [EMIGR].  Such availability was not considered by [NYSDOT] notwithstanding that a physical absence alone is not sufficient to support [NYSDOT’s] holding that [REDACTED] devoted insufficient time and attention to [EMIGR’s] affairs. The record evidence contradicts this holding.

The Regulation at §26.71(j), states that order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.  Under the Regulation §26.61(b), the firm seeking certification has the burden of demonstrating by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.  [REDACTED] has not met her burden of proof in showing she could effectively manage EMIGR while working at Regalo, Inc.  Although she may devote some time to EMIGR, use her cell phone and e-mail to stay in contact with the firm, her continued involvement with Regalo, Inc. for 2 ½ days per week clearly prevents her from devoting full time and attention to EMIGR’s affairs.  This arrangement does not comport with the Regulation §26.71. 

In summary, substantial record evidence supports a determination that [REDACTED] has not met her burden of proof in demonstrating that she controls EMIGR within the meaning of the Department’s Regulation §26.71.  
OTHER ISSUES

1.  In its certification denial decision, NYSDOT indicated that [REDACTED] title as “member” appeared to be “a title on equal footing with [REDACTED], the 40 percent owner, [and] non-disadvantaged male.”  NYSDOT cited the Regulation §26.71(d)(1), which states that a disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer or president).  You alleged in your rebuttal letter that (1) limited liability companies have no officer positions; (2) in accordance with New York law, EMIGR is managed by its member-managers; and (3) the titles of president and chief executive officer do not exist with respect to limited liability companies and the firm’s Operating Agreement.  Since the record is void of information that would refute your assertions regarding limited liability companies in New York, the Department will not address this issue further.  

2.  According to NYSDOT’s December 27, 2005, on-site report, [REDACTED] capital contribution to the firm consisted of $20,000.00 cash, while [REDACTED] contributed $41,500.00 in cash and a vehicle with an approximate value of $5,000.00.  In addition, the on-site report states: “[REDACTED] indicated she bought into the existing business, which was once owned by three individuals [REDACTED] (40% owner), [REDACTED] (30% owner), [and] [REDACTED] (30% owner).”  During NYSDOT’s on-site review, [REDACTED] appears to have indicated that in order to obtain her portion of the business (1) she purchased [REDACTED] interest and [REDACTED] assigned her membership, and (2) both [REDACTED] and [REDACTED] received $92,000.00 in distributions.  A March 31, 2004, document in the record entitled “assignment of membership interest,” states: “for value received, [REDACTED] does hereby sell, assign and transfer to [REDACTED] her entire membership interest in [EMIGR] . . .”  A similar document signed by [REDACTED] date November 24, 2004, is also contained in the record.  According to firm’s November 24, 2004, “Amended and Restated Operating Agreement,” on March 31, 2004, and November 24, 2004, the firm liquidated the 30% membership interests held by [REDACTED] and [REDACTED], “without consideration” as their respective capital account balances were negative.  The document further indicates that the firm then issued an equivalent 30 percent membership interest to [REDACTED], and that as an “administrative convenience,” these individuals assigned their entire membership interests to [REDACTED] “without consideration, rather than requiring the company to issue . . . new membership interest[s] to [REDACTED] following the liquidation.”  The record contains a September 23, 2005, letter from [REDACTED] to NYSDOT, which states: 

. . . Regarding the request for sources of start-up capitalization/investment, we have enclosed [EMIGR’s] financial statements for the fiscal year 1998.  Exhibits A and C reference the membership capital contributions.  The $130,000.00 in capital contributions break down is as follows:

[REDACTED] - $41,500.00 cash contribution

[REDACTED] - $41,500.00 cash contribution

[REDACTED] - $41,500 cash contribution + $5,500 vehicle contribution

On March 31, 2004, and November 24, 2004, respectively, [REDACTED] and [REDACTED] assigned and transferred their interest in [EMIGR].  . . . [REDACTED] assigned and transferred her ownership interest without further compensation.  [REDACTED] accepted $20,000.00 for her assignment and transfer.
This information raises a question as to whether [REDACTED] contribution of $20,000.00 was real, substantial, and continuing within the meaning of the Department’s Regulation §26.69.  Her husband, [REDACTED], a non-disadvantaged individual, appears to have contributed twice as much as [REDACTED] be for his 40 percent ownership interest in EMIGR.  In addition, it appears [REDACTED] obtained [REDACTED] and [REDACTED] portion of the firm without consideration.  Although the firm’s operating agreement stated that their respective capital account balances were negative, [REDACTED] stated during NYSDOT’s on-site review that they each received $92,000.00.  This raises additional questions concerning the owners’ arrangement which transferred majority ownership in EMIGR to [REDACTED].  
3.  There are two issues concerning [REDACTED] personal net worth statement.  (The record contains two personal financial statements for [REDACTED]; dated August 16, 2005, and September 23, 2005).  

a. On the September 23, 2005, statement, [REDACTED] reported $196,977.00 as the value for “other personal property,” which is described on page 2 of the statement as 50% ownership in Regalo, Inc., and $38,000.00 in household belongings.  According to Regalo, Inc.’s 2004 Federal income tax return, the firm had $1,738,766.00 in gross receipts or sales and total income of $780,192.00.  The 2003 Federal income tax return indicates the firm had $2,105,250.00 in gross receipts or sales, and total income of $899,096.00.  It is unclear whether the amount reported for [REDACTED] 50 percent ownership interest in this firm is accurately reported on her personal net worth statement given this information.  
b. Both personal net worth statements contain an entry for a commercial property at [REDACTED] in Schenectady, which appears to be the location for EMIGR.  The present market value of the property and the mortgage balance are listed as assets and liabilities, respectively.  The August 16, 2005, statement notes that this property is co-owned with [REDACTED] “via EMI Properties, L.L.C.”  The record contains a 2004 Federal income tax return for EMI Properties, L.L.C. that indicates that [REDACTED] and [REDACTED] are partners in the firm.  Their respective share of profit, loss, and capital is 60 and 40 percent.  It is unclear if the entries on [REDACTED] personal net worth statements for the commercial property appropriately reflect the value of her ownership in this firm.  
It is important to note that issues regarding [REDACTED] ownership interest in EMIGR, and whether her ownership in Regalo, Inc. and EMI Properties, L.L.C. are accurately reported on her personal net worth statement were not part of NYSDOT’s January 18, 2006, certification denial decision.  The Department, therefore, will not address these matters further.  
In summary, the information provided cumulatively supports a conclusion that E.M.I. Guide Rail, L.L.C. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on NYSDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: NYSDOT

