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July 31, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0090
[REDACTED]
President
Continental Engineering Services, Inc.
P. O. Box 11906
San Juan, PR 00922-1906
Dear [REDACTED]:

This is in response to the appeal you filed on behalf of Continental Engineering Services, Inc. (“Continental Engineering”).  We have carefully reviewed the material from the Puerto Rico Highway & Transportation Authority (“PRHTA”) and have concluded that the denial of Continental Engineering’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is justifiable.

Your appeal is denied based upon a determination that you, the disadvantaged owner of the company failed to cooperate with the recipient by failing to provide the requested information, Affidavit of No Change and supportive documentation, after numerous attempts by PRHTA.
The specific reasons for the denial of your appeal include the following:

The Regulation provides that applicant DBE firms shall cooperate with recipients by providing all requested documentation necessary to render a determination as to the firm’s eligibility for DBE status.  The record evidence reveals that PRHTA mailed an Urgent MEMO on Federal Regulations Requirements to all DBE Firms on June 7, 2005.  The MEMO was entitled OBLIGATION TO SUBMIT ANNUAL NO CHANGE AFFIDAVIT ON DATE STIPULATED BY REGULATIONS. The MEMO stated that “You are to submit a No Change Affidavit within 30 days prior to May 3rd every year.”  The MEMO also stated that “If you fail to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).”   
A facsimile dated September 9, 2005 addressed to [REDACTED] states “Tax return does not provide the necessary information to determine the owner’s personal net worth.  In the absence of personal information statements, I include form so that both shareholders can supply the information.  Said form must be completed and notarized.  I also need copy of the affiliates financial statements for three years.”
By letter dated October 7, 2005, PRHTA informed your firm that it needed the “Financial statement of the owner or main stockholder of the company [26.67(2) ii].”














     A CERTIFIED LETTER dated November 22, 2005 informed you that “On the 17th of October 2005, we sent you a notification reminding you to renew your eligibility status as DBE firm and no response (to date) has been received.  On June 7, 2005, an urgent memorandum on federal requirement was mailed to all certified DBE firms where it said that you should have submitted a no-change affidavit 30 days prior to the anniversary date of your certification as requested on 49 CFR Part 26.83(j)…Since we have not received the required documents, procedures to remove your DBE certification eligibility as a disadvantaged business enterprise-DBE have been initiated because you repeatedly failed to submit the annual no-change affidavit, personal net worth (pnw) and supporting documentation, thus failing to comply with the requirement set forth in regulation 49 CFR Part 26, 26.83(j) and 26.109(c).”  Your firm was offered an opportunity for a hearing within 30 days of the notice.












            
Your letter of rebuttal states “There were several situations out of our control that interfere in the documents hand up as requested.  Here’s the explanation:
· The notification letter dated on November 22, 200[5] was received on December 2, 2005.  It was not enough time to get the information.

· We tried to communicate with the Civil Rights Office, but it was closed for Christmas period, dictated by the Commonwealth of Puerto Rico.
· We sent the “Determination of Social Disadvantage” form on January 11, 2006. The other required information had been sent on July 8, 2005.
· We were rejected by the Civil Rights Office and out of the DBE Program because of this delay.
Based upon the above findings and facts, we have determined that Continental Engineering does not meet the requirements of the Department's Regulation 49 CFR Part 26.109(c) which states, in part, as follows: 

“All participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g. with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of nonresponsibility for future contracts and/or suspension and debarment).”

In summary, the information provided cumulatively supports a conclusion that Continental Engineering does not meet the criteria as required for DBE certification under 49 CFR Part  26.  The company is, therefore, ineligible to participate as a DBE on PRHTA's Federal financially-assisted projects.  This determination is administratively final as of the date of this letter. 

Sincerely,

Joseph E. Austin, Chief

External Policy & Program Development Division


Departmental Office of Civil Rights

cc: PRHTA
