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July 19, 2006
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Reference No.:  06-0091
[REDACTED]
Dihthaad Global Services, LLC
341 West Tudor Road, Suite 301
Anchorage, Alaska  99503
Dear [REDACTED]:
This is in response to the appeal that you filed on behalf of your firm, Dihthaad Global Services, LLC (DGS).  We have carefully reviewed the material from the Alabama Department of Transportation  (ALDOT) and have concluded that the denial of DGS’s certification as an eligible DBE under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.
Your appeal is denied based upon our determination that substantial record evidence supports ALDOT’s conclusion that you failed to cooperate with ALDOT officials during their investigation of your firm’s DBE eligibility, as required by 49 CFR Part 26 §26.109(c) of the Regulation.  The Regulation requires that firms wishing to be certified in the Department’s DBE program “are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.”
The record evidence reveals that ALDOT sent a letter dated February 28, 2006.  The letter stated, “We have been requesting documentation from your firm since October 17, 2005.  To date, we have not received the following documentation required to process your application:  2002, 2003, and 2004 personal income taxes for [REDACTED], [REDACTED] and [REDACTED].”  The letter further stated, “If the requested documentation is not received by close of business March 17, 2006, we will be unable to continue the processing of your application.  
Subsequently, on March 27, 2006, ALDOT issued its decision denying DGS because it was non-responsive to its request for information necessary to make a decision regarding the firm's eligibility.  ALDOT’s denial letter outlined in detail the need for the requested documentation and informed the firm that pursuant to §26.73(c), which states “DBE firms and firms seeking DBE certification shall cooperate fully with requests for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.” 
The Regulation provides that DBE applicants cooperate fully with recipients by providing requested information in a timely manner. The record evidence reveals that ALDOT officials wrote DGS on several occasions requesting that certain required documents for recertification be forwarded to it for review.  It appears that ALDOT officials took the appropriate steps pursuant to the Regulation to obtain the information.  Therefore, we conclude, based upon substantial record evidence that DGS did not cooperate with the recipient.  

Your letter of rebuttal states: 

We received a letter on March 27, 2006 from the Alabama Department of Transportation stating our DBE certification denial due to our inability to provide to them 2002, 2003, and 2004 personal taxes from our board members and officers of the company.  Alabama DOT is stating that this information is necessary to comply with Federal Regulations § 26.73; however the regulations do NOT clearly state this as a requirement and are in fact vague as to the actual requirements.  Dihthaad Global Services, LLC is a tribally-owned entity collective of all the Indians in the village and is not owned by individuals.
It appears that ALDOT had reasons to request the 2002, 2003, and 2004 personal tax returns from officers of the company since in 2005, the firm went through a management change after its certification as an SBA (8a) SDB by the Small Business Administration.  According to ALDOT’s memorandum to file:  “Talked with [REDACTED] regarding personal taxes for persons claiming disadvantaged status.  I was told they refuse to submit taxes so deny them.”  

Section 26.73 (h)

HOW DO RECIPIENTS DETERMINE THE ELIGBILITY OF FIRMS OWNED BY AN INDIAN TRIBE? 

ANSWER: 

· Any Indian Tribe may own a DBE firm as an entity. It is not necessary, in these cases, that disadvantaged individuals (i.e., natural persons) own the firm. 

· However, the firm must be controlled by socially and economically disadvantaged individuals (see 26.71). For example, suppose the CEO of a firm owned by an Indian Tribe is a non-disadvantaged white male, or that such persons effectively control the day-to-day business operations of the firm. The firm would not be an eligible DBE, because it is not controlled by socially and economically disadvantaged individuals. 

· The disadvantaged individuals who control the firm need not necessarily be members of the Tribe that owns the business. For example, the CEO of a tribally-owned business could be Hispanic. 

· One implication of the control requirement is that disadvantaged individuals involved in controlling the firm must meet personal net worth (PNW) standards (see 26.67(a)(2); (b)). Not every member of the Indian Tribe has to meet these standards or complete a PNW statement. Only the disadvantaged officers, board members, CEO, etc. who actually control the firm must do so. These individuals would also be responsible for submitting the certification of disadvantage required by 26.67(a)(1). 

· Recipients would look to these same disadvantaged individuals who must submit PNW statements to determine whether the persons claiming to control the firm meet other requirements of 26.71 (e.g., with respect to expertise). 

· The firm must also meet the regulation's size standards (see 26.65). These standards provide that the firm - including its affiliates -- must meet SBA size standards and the statutory DBE size cap. 

· Affiliation is an important concept in the DBE program. It does apply to firms owned by Indian Tribes. If it did not, then these firms could enjoy a significant competitive advantage over other DBE firms, because they could have access to the sometimes plentiful resources of their affiliates. At the same time, the Department recognizes that Indian Tribes often own a variety of businesses that could be considered affiliates because of common ownership by the entity. Literal application of the affiliation rule might therefore result in precluding firms owned by Indian Tribes from participating in the DBE program. 

· Consequently, the Department interprets its rule to treat firms owned by Indian Tribes as entities as not being affiliated with other businesses owned by the entities if there is a firewall (i.e., a legally binding mechanism) in place to prevent the firms from accessing the resources of the entities' other businesses. For example, suppose an Indian Tribe owns a small construction company that is seeking DBE certification. The Tribe also owns several non-transportation related businesses. To avoid being considered an affiliate of the other businesses, the construction company would have to be subject to a legally binding provision precluding it from receiving any funds or other resources, directly or indirectly, from the other businesses. 

It is important to note that the responsibility for establishing DBE eligibility rests with the applicant firm, not the recipient. Your failure to respond to the recipient’s requests for information appears to have been the primary reason resulting in ALDOT’s final decision.  
Based on these findings, we have determined that DGS does not meet the requirements of the Department's Regulation 49 CFR Part 26.109 (c) which state, in part as follows: 
“Cooperation.  All participants in the Department's DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).” 
In summary, the information provided, supports a conclusion that DGS does not meet the criteria as required for DBE certification under the Regulation and is therefore, ineligible to participate as a DBE on ALDOT's Federal financially assisted transportation projects. This determination is administratively final as of the date of this correspondence.                    

Sincerely,
Joseph E. Austin, Chief
External Policy and Program Development Division 
Departmental Office of Civil Rights 
cc:  ALDOT
