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September 20, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No: 06–0092

[REDACTED]
President

Burry & Amos, Inc.

330 North Institute Street

Colorado Springs, CO 80903

Dear [REDACTED]:

This is in response to the appeal that you filed on behalf of your firm, Burry & Amos, Inc. (“B&A”).  We have carefully reviewed the material from the Colorado Department of Transportation (“CDOT”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that your contribution of capital to establish B&A was not real, substantial, and continuing, going beyond pro forma ownership of the firm as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that you do not possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.

The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.69(c) provides in part, that the firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  
The Regulation at §26.69(h)(1) states that you must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

To overcome this presumption and permit the interests or assets to be counted, the Regulation at §26.69(h)(2) states in part, that the disadvantaged individual must demonstrate to you, by clear and convincing evidence, that (i) the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

The record indicates that B&A was first incorporated in Kentucky in March 1991.  According to your August 29, 2005, letter to CDOT, the firm remains incorporated in Kentucky and registered as a foreign corporation in Colorado.  The firm’s letterhead contains both your home address [REDACTED] and what appears to be the mailing address of [REDACTED].  

The firm’s primary activities listed in its DBE certification application include “historic preservation consultant, interior and home design, architecture, [and] fabric retail sales (custom).”  You are the firm’s 51 percent owner, B&A’s President, and its only employee.  Your husband, [REDACTED], a non-disadvantaged individual and B&A’s Vice President, owns 49 percent interest in the firm.  [REDACTED] is also the owner and sole proprietor of [REDACTED], Architect (“RAB”).  

According to the record, [REDACTED] was the original 51 percent owner of B&A and transferred 2 percent of his ownership interest in the firm to you in 1992.  The firm’s June 18, 1992, Board of Directors minutes state: “be it resolved that for good and valuable consideration the receipt of which is hereby acknowledged, existing shares of common stock of the Corporation shall be cancelled and new shares of common stock of the Corporation shall be issued as follows: 51 shares of no par value of stock to [REDACTED]; 49 shares of no par value stock to [REDACTED].”  A document entitled “second meeting of incorporators,” dated June 18, 1992, states:

President, [REDACTED] reported that, after lengthy consideration and consultation concerning the availability of B&A to seek certification as a Women Business Enterprise, it has been determined that seeking such status is in the best interests of B&A, and that the office of President of the Company be filled by [REDACTED] and the offices of Vice President, Secretary, and Treasurer be filled by [REDACTED].  Therefore, be it resolved that [REDACTED] become majority shareholder of B&A capital stock with 51 shares and [REDACTED] become secondary shareholder of B&A with 49 shares, through the transferring to [REDACTED] two shares of stock.  And also, be it resolved that [REDACTED] become President of B&A, and that [REDACTED] become Vice President, Secretary, and Treasurer of B&A.  

The DBE application lists your initial investment to acquire your ownership interest in the firm as “n/a.”  There is a second notation that indicates you acquired your 51 percent ownership interest on June 18, 1992, through a “transfer.”  Similar entries are noted for [REDACTED].  The record contains copies of three receipts for office supplies purchased on August 8, 2002, September 5, 2002, and August 13, 2003.  The receipts for the 2002 purchases appear to indicate that these items were bought with the firm’s account.  A handwritten note from you on the receipts states:  “I am not able to locate receipts for other items quickly as they are in “dead” tax files and are in storage.  I will have receipts available for on-site audit.”    

You stated in your May 24, 2005, letter to CDOT that “no monetary contributions were made in exchange for ownership of the business.”  You also stated “[REDACTED] and I have always been the two single owners of the business and started the business without contributions toward ownership.”  
CDOT’s November 9, 2005, on-site report appears to indicate that B&A was incorporated when it received a $42,000.00 contract in Kentucky, and by using $5,000.00 from joint savings, and the sale of cattle.  For the question – “what was the source of any contribution?” the on-site report states “0 money.”  You explained the relevance of these items to the firm’s start-up in your January 19, 2006, letter to CDOT, wherein you stated:
. . . [REDACTED] and I did not take out any personal loans or bank loans, nor did the corporation take out any loans for start up.  At the time we started the business, we had a farm and selling cattle for the first few years helped us to “make ends meet” until the business was running steadily.  (On a farm, we would sell cattle regardless.  The funds just helped to keep us afloat until the business became financially stable).  . . . [W]e did not invest in expensive office fixtures, computers, etc. as we started out.  
Regarding the contract with Standiford Field (Louisville Airport Authority/FAA), . . . the work was to perform the HABS (Historic American Buildings Survey) of two historic school buildings prior to demolition.  As I recall, the project fee was in the low $40,000’s and included historical documentation, architectural drawings of the structures as they existed prior to demolition, and large-format archival quality photography.  I performed all of the historic documentation, and shared in field documentation and drawing preparation with Bob.  

You further stated in your June 1, 2006, rebuttal letter to the Department: 

. . . When we established our Chapter S Corporation, our attorney issued 100 shared of stock with no value ($0).  That remains to this day and no additional shares have been issued.  The transfer of the two shares involved no substantial amounts because they had no value. Therefore, the shares can also not be considered a gift since a gift must have a value.  [CDOT’s] statement that documentation of the consideration given for those shares is no longer available is not accurate.  There was no documentation of consideration because there was no monetary value exchanged.  We never expected nor do we anticipate ever selling or giving shares to any individual or employee of [B&A], therefore, the stock remains with no value.

. . . [REDACTED] . . . and I owned a farm in Kentucky in the 1990s.  No proceeds from cattle, livestock or crops ever went to [B&A].  Rather, I shared that we sold cattle, etc. to make our personal bills such as the farm payments, etc. before the corporation acquired enough contracts to pay regular salaries.  In no way did we provide money to the corporation from our personal sources.  . . . Both [REDACTED] and I worked on the [Louisville Airport Authority] project, preparing historic architectural drawings, large format archival photographs, and a detailed history of the school.

1. There is no indication that you acquired your original 49 percent ownership interest in B&A using personal assets.  Although you indicated that when the firm was created, both you and [REDACTED] did not provide funds to B&A from your personal sources, and that the stock issued to you and [REDACTED] had no value; under the Regulation §26.69(c), the firm’s ownership by socially and economically disadvantaged individuals must be real, substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  There is no indication in the record that you made a personal contribution of funds in starting the firm or during its early stages.  It appears the firm undertook a $40,000.00 contract with the Louisville Airport Authority.  In addition, according to the firm’s 1991 and 1992 taxes, the firm’s gross receipts were $6,830.00, and $59,807.36, respectively.  It appears that the firm had value and was able to generate income during these years.  As such, your contribution to B&A, must be real, substantial, and continuing, as specified in the Regulation §26.69.  Since there is no indication that you made any contribution of funds to acquire your shares in the firm or purchased the firm’s equipment with your own funds, your ownership in B&A does not meet the requirements of the Regulation.   

2.  The record indicates that in June 1992, two percent of B&A stock was transferred to you by [REDACTED], a non-disadvantaged individual, making you the 51 percent owner of the firm.  Under the Regulation at §26.69(h)(1), you must presume as not being held by a socially and economically disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

To overcome this presumption and permit the interests or assets to be counted, the Regulation at §26.69(h)(2) states in part, that the disadvantaged individual must demonstrate by clear and convincing evidence, that (i) the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

Although CDOT’s on-site report contains the notation –“[REDACTED] not involved in business.  Takes care of liability insurance;” — [REDACTED] remains B&A’s Vice President; and his architecture firm — RAB appears to share the same mailing address, phone, and fax, as B&A.  In addition, the two firms have an ongoing business relationship.  For instance, B&A’s June 18, 2002, Board of Directors meeting minutes state:   

. .  . [REDACTED] shall move his principal address of work to [REDACTED].  Doing business as a sole-proprietorship, [RAB] will share the original phone line with B&A (Woodland Park) and [REDACTED] will maintain his own cell phone line from the Colorado Springs office.  As in the past, [REDACTED] will prepare all tax and accounting documents as a sole proprietorship, separate form B&A.  He will remain Vice President of the Corporation and serve on the Board of Directors.  Fees from architectural contracts originated under B&A will pass directly through to [REDACTED] without deduction for operating or other costs.
The record reveals that [REDACTED] transferred his two percent ownership in the firm to you as a gift without any consideration.  Pursuant to the Regulation §26.69(h)(2), in order for [REDACTED] interests to you to be counted as part of your ownership interest, you must demonstrate that his gift was made for reasons other than obtaining certification as a DBE and that you actually control the management, policy, and operations of B&A, notwithstanding his participation.  As stated above, the June 18, 1992, document entitled “second meeting of incorporators,” indicates that the best interests of B&A were to seek status as a Women’s Business Enterprise, and convert your role at the firm to that of President, with [REDACTED] serving as Vice President, Secretary, and Treasurer.  The document also indicates that 51 percent of the firm was to be held by you.  

In addition, as indicated below, the Department agrees with CDOT’s determination that you do not control B&A within the meaning of the Regulation.  These facts support a conclusion that your acquisition of two shares from [REDACTED], which rendered you the 51 percent owner of the firm, does not comport with the requirements of the Regulation §26.69(h).    

Substantial record evidence therefore, supports CDOT’s March 2, 2006, determination that your contribution of funds to acquire ownership of B&A does not meet the requirements of the Regulation §26.69.  

CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

Under the Regulation at §26.71(c), a DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.  This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).

The Regulation at §26.71(d) requires in part, that the socially and economically disadvantaged owners possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

According to the Regulation at §26.71(k), a socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the socially and economically disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
According to the firm’s DBE application, [REDACTED] shares responsibility with you in managing B&A’s financial decisions, estimating and bidding, negotiating and contract execution, field/production operations, marketing/sales, and purchasing of major equipment.  [REDACTED] is also authorized to make financial transactions jointly with you, as well as sign company checks drawn on the firm’s account with Citizens Union Bank.  You stated in your June 1, 2006, rebuttal letter to the Department, that: 

. . . [A]s the Chairman of the Board of Directors, I [REDACTED], also control a 51% interest in the voting weight of the Corporation.  Yes, each of the board members has one vote, but the weight of my vote, is 51% to [REDACTED] weight of a 49% vote.  I essentially have 51 votes and he has 49.  I do have controlling interest in both the Corporation and its day-to-day workings.  Again, when our attorney set up the Corporation we were advised that someone must have not only majority ownership but also majority voting control. 
The firm’s bylaws, adopted on June 21, 2005, do not support your argument that your 51 percent ownership interest in B&A entitles you to have majority control of the firm.  The relevant bylaw sections are as follows: 

Powers of the Board of Directors: The affairs of the Corporation will be managed by the Board of Directors.  The Board of Directors will have all powers available under Kentucky state law, including, but not limited to, the power to appoint and remove officers, agents, and employees, . . . the power to issue shares of stock; the power to borrow money on behalf of the Corporation. . . . 
Number of Directors and Term of office:  The number of directors will be as shown in the Articles of Incorporation and may be amended.  The number is currently two.  . . . 

Board of Directors Quorum:  A quorum for directors meetings will be a majority of the directors.  Once a quorum is present, business may be conducted at the meeting, even if directors leave prior to adjournment.  

Board of Directors Voting:  Each director will have one vote.  The vote of a majority of the directors will be sufficient to decide any matter, unless a greater number is required by the Articles of Incorporation or state law.  . . . 

Board of Directors Consent Resolutions:  Any action that may be taken at a directors meeting may be taken instead without a meeting if a resolution is consented to, in writing, by all directors.  

Duties of the Vice President:  If the President is absent, dies, or is incapacitated, the Vice-President will perform the duties of the President.  When acting for the President, the Vice President will have all of the powers and authority of the President. . . . 

Financial Matters: . . . All checks, drafts, or other methods for payment shall be signed by an officer determined by resolution of the Board of Directors.  All notes, mortgages, or other evidence of indebtedness shall be signed by an officer determined by resolution of the Board of Directors.  No money will be borrowed or loaned by the Corporation unless authorized by a resolution of the Board of Directors.  No contracts will be entered into on behalf of the corporation unless authorized by a resolution of the Board of Directors.  No documents may be executed on behalf of the corporation unless authorized by a resolution of the Board of Directors.  

Under the Regulation at §26.71(c), a DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners.  There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm.   According to the Regulation §26.71(d), in a corporation, the disadvantaged owner must control the board of directors.  Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

It appears that restrictions in the bylaws would prevent you from exercising control of key aspects of B&A’s affairs, and that you lack the ability to control the firm’s Board of Directors.  Clearly, [REDACTED], the firm’s Vice President and non-disadvantaged owner, must consent to your actions.  In addition, he possesses the ability write checks on the firm’s checking account, and as director, can make decisions on B&A’s behalf without your authorization while you are absent.  Substantial record evidence therefore supports a determination that you do not possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by the Regulation §26.71.
OTHER ISSUES
1.  Information contained in the record raises questions concerning B&A’s independence from RAB, a firm owned by your non-disadvantaged husband. The Regulation at §26.71(b) provides in part that, only an independent business may be certified as a DBE.  An independent business is one the viability of which does not depend on its relationship with another firm or firms.  In determining whether a potential DBE is an independent business, you must scrutinize relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other resources.  You must consider whether present or recent employer/employee relationships between the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the independence of the potential DBE firm.  You must examine the firm's relationships with prime contractors to determine whether a pattern of exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.  In considering factors related to the independence of a potential DBE firm, you must consider the consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.  
The firm’s DBE application indicates that B&A and RAB share the same mailing address, fax, and main telephone number.  The application also indicates that [REDACTED] “operates his part of the firm at [an office] located in [REDACTED].”  In addition, the application states “[REDACTED], Architect receives prof[essional] and gen[eral] liability coverage under B&A . . .”  The June 18, 2002, Board of Directors meeting minutes seem to indicate that RAB’s tax and accounting documents are prepared separately from B&A, however, the minutes clearly state that “fees from architectural contracts originated under B&A will pass directly through to Robert A. Burry without deduction for operating or other costs.”  (A similar statement is contained in the firm’s DBE certification application).  While you indicated in your January 17, 2006, letter to CDOT, that B&A has not passed any portion of its historic architectural or architectural business through to RAB during 2004 or 2005; based on the meeting minutes, there is no indication that this would not occur in the future.  
You stated in your January 17, 2006, letter to CDOT that B&A is requesting certification as a DBE to perform historic/cultural analysis and assessment/historic preservation consulting work for CDOT, and are not pursuing architectural certification in Colorado.  However, you indicated in your rebuttal letter that B&A continues to pursue historic preservation consulting and architectural design work in both Colorado and Kentucky.  [REDACTED] résumé (on the firm’s letterhead) indicates that he serves as the principal architect of B&A.  Thus, the firms’ arrangement to share portions of projects as well as RAB’s involvement in B&A work is unclear.  In order for B&A to be considered independent within the meaning of the Regulation, it must be demonstrated that B&A’s viability does not depend on its relationship with another firm or firms, which in this instance is RAB.  Although independence was an area identified in CDOT’s January 19, 2005, statement of findings and facts, it was not raised by CDOT in its certification denial decision.  The Department will not address the issue further.   

In summary, the information provided cumulatively supports a conclusion that Burry & Amos, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on CDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: CDOT
