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July 25, 2006

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No: 06-0093
[REDACTED]
President

Gulf South Animated Motion

4626 Jamestown Avenue, #6

Baton Rouge, LA  70808

Dear [REDACTED]:

This is in reference to the appeal that you filed on behalf of your firm, Gulf South Animated Motion (“Gulf South”).  We have carefully reviewed the material provided by the Texas Department of Transportation (“TXDOT”) as well as that you provided on behalf of your firm and have concluded that the decision by TXDOT to decertify your firm certification as an eligible Disadvantaged Business Enterprise (DBE) under the criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.
Your appeal is denied based upon your firm’s failure to cooperate fully with TXDOT’s request for information relevant to the certification process.  The specific reasons for the denial of your appeal are cited under §26.73(c) which states, “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.”
According to the record evidence, you established the firm in November 2000.  Your firm is a material supplier and regular dealer of batteries, lanterns, and safety equipment.
In your appeal letter, you acknowledged that TXDOT had undergone the procedure of requesting an Annual Update No-Change Form from your firm during February-March 2006 and that you did not respond in a timely manner.  
The record substantiates that TXDOT sent you a letter dated October 22, 2004 via Certified Mail, Returned Receipt Requested informing you that all DBE firms must complete an Annual Update Affidavit and return it to their office within ten (10) days from the date of the letter.
TXDOT sent another letter to your firm via Certified Mail, Returned Receipt Requested dated March 31, 2005 informing you of its intent to decertify your firm for failure to cooperate under 49 CFR Part 26.73(c).  The letter further stated that you failed to respond to its letter of October 22, 2004 to submit the requested information pursuant to 49 CFR Part 26.83(h) and (j).  TXDOT stated that the information must be submitted within fifteen (15) days from the date of its letter.  The letter further stated that you must submit a written rebuttal statement with supporting documents or request an informal hearing.  The receipt was signed by [REDACTED].  
The record reveals that on August 31, 2005 TXDOT sent a letter via certified mail along with an Update Affidavit Application which was returned to sender.  The letter stated that the firm had moved. On February 3, 2006 and March 7, 2006, TXDOT sent your firm follow-up certified letters requesting the Annual Update No-Change Form in order to verify your continued eligibility for the DBE program.  The record does not substantiate that you responded to the requests, which resulted in TXDOT initiating decertification procedures.  On April 12, 2006, TXDOT sent a certified letter advising you of its intent to decertify your firm and afforded you the opportunity to respond to its decertification determination.  The letter stated, in part,

“The annual update affidavit form has not been received by this office for this Department’s Disadvantaged Business Enterprise (DBE) Program.  Your failure to respond to our letters within the required time has resulted in our intent to decertify Gulf South Animated Motion from this Department’s DBE Program.  You may submit in writing any rebuttal statements with documentation on why we should not decertify your firm from the DBE program or you may request an informal hearing by contacting the Business Opportunity Programs Office.  You must request an informal hearing or submit your written rebuttal and supporting documentation within fifteen (15) days from receipt of this notice to and refer to VN 15436. . . . Failure to respond to this notice will result in our office proceeding with the decertification.  If your firm is decertified from the DBE Program, you may not reapply for a period of twelve (12) months from the date of decertification.”

The record does not substantiate that you responded to TXDOT’s intent to decertify your firm.  On May 15, 2006, TXDOT sent a certified letter of intent to decertify your firm for failure to cooperate with its request for information regarding your certification as a DBE.  TXDOT cited the Department’s Regulation set forth under 49 CFR §26.73(c).  In addition, TXDOT’s policy is to extend the certification for all firms from New Orleans an extra six months from the anniversary date of certification in the home state in light of the impact on firms that were affected by Hurricane Katrina.  
Your appeal letter, in part, stated: 

“It was not for a failure to cooperate, however, but for hurricane Katrina’s interruption of our business operations.

We would like reconsideration, at this time, and the opportunity to respond now because we are finally getting stabilized after Hurricane Katrina.  Our New Orleans address, at the time, and the address of record for TDOT were under six feet of water from Katrina and displaced every one of our employees.  None of us have come back to New Orleans yet, but we are trying to re-establish our location in the city.  We are operating out of Baton Rouge, LA at the address that TDOT now sends our mail to.  All previous mail that TDOT sent to us arrived through a change of address in the [New Orleans] post office that took forever, since the [New Orleans] post office was out of service until a couple of months ago and it was Gulf South that informed TDOT of our new address that this denial has been sent to . . . .  

We don’t want to lose the DBE status with the TDOT because we were temporarily out of business, through no fault of our own, and just trying to survive in the mean time.  We need the designation now more than ever for our recovery.  We now have the personnel, documentation and facilities back up and running to respond in the timely fashion TDOT required for re-certification and waiting another 12 months to reapply would only hinder our survival.”
The record does not substantiate that you provided any documentation to support the claims that the postal mail was delayed.  There is no evidence to substantiate that a change of address request was ever given to the post office.  The only documentation in the record is a return to sender envelope from the post office which substantiates that TXDOT attempted to contact you via certified mail in August 2005.  
The Regulation at §26.73(c) states “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process. Failure or refusal to provide such information is a ground for a denial or removal of certification.” 

The Regulation at §26.109 (c) states “Cooperation. All participants in the Department's DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).”
In summary, the information provided cumulatively supports a conclusion that Gulf South does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on TXDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence.
Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division

Departmental Office of Civil Rights

cc:  TXDOT
