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July 20, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No: 06–0103
Cassandra A. Giles
Attorney at Law

Ice Miller, LLP

One American Square

Suite #3100

Indianapolis, IN 46282-0200
Dear Attorney Giles:

This is in response to the appeal that you filed on behalf of your client, BCM Trucking, Inc.
 (“BCMT”).  We have carefully reviewed the material from the Indiana Department of Transportation (“INDOT”), as well as the information you provided, and have concluded that the denial of the firm’s certification as a Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner’s contribution of capital to establish BCMT was not real, substantial, and continuing, going beyond pro forma ownership of the firm as required by the Regulation §26.69.

Your appeal is also denied based upon our determination that substantial record evidence supports a conclusion that the disadvantaged business owner does not have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations, as required by the Regulation §26.71.  
The specific reasons for the denial of your appeal include the following:

OWNERSHIP

According to the Regulation at §26.61(b), the firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.

The Regulation at §26.69(c) provides in part, that contributions of capital or expertise by the disadvantaged owner to acquire an ownership interest in the participating DBE business be real and substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  
Under the Regulation at §26.69(e), contributions of capital or expertise by the socially and economically disadvantaged owners to acquire their ownership interests must be real and substantial.  Examples of insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere participation in a firm's activities as an employee.  Debt instruments from financial institutions or other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.

The Regulation at §26.69(h)(1) states that you must presume as not being held by a disadvantaged individual, for purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is (i) involved in the same firm for which the individual is seeking certification, or an affiliate of that firm; (ii) involved in the same or a similar line of business; or (iii) engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual is seeking certification.

To overcome this presumption and permit the interests or assets to be counted, the Regulation at §26.69(h)(2) states in part, that the disadvantaged individual must demonstrate by clear and convincing evidence, that (i) the gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as a DBE; and (ii) the disadvantaged individual actually controls the management, policy, and operations of the firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

According to the Regulation §26.69(i), recipients must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) a copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

According to the firm’s September 2005 DBE application, [REDACTED] owns BCMT and serves as its President.  INDOT’s February 2006 on-site visit report indicates that BCMT was initially started in 1999 as a sole proprietorship by [REDACTED] ([REDACTED] spouse).  The firm is currently operating out of their home.  The record indicates that [REDACTED] acquired 51 percent of her ownership interest in BCMT in July 2004, and the remaining 49 percent of the firm in May 2005.      
1.  The record contains a check from [REDACTED] checking account, dated July 30, 2004, made payable to BCMT in the amount of $51.00.  The notation on the check stated “51 shares of stock.”  The record also contains a document signed by [REDACTED] and [REDACTED], dated October 1, 2004, which states:

I, [REDACTED] am transferring two Mack DM dump trucks to BCMT at no interest value for the transfer.  However, in the event that I decided to sell my shares in the company, I will request that the dollar value for my shares be that of the truck value.  The value will allow me to obtain the financial responsibilities that I have paid on the trucks for said period of ownership.  

2.  According to the firm’s April 2005 meeting minutes, [REDACTED] offered his 49 shares to [REDACTED] for $16,200.00, and they agreed that the purchase would occur at the firm’s May meeting.  The minutes state: “[REDACTED] agreed to allow the company operating authority under current name to reduce any extra financial fees by changing the name with government and banking bodies.  The purchase rights to the BCM will be included in the value asking price for the 49 shares.  [REDACTED] agreed to keep [REDACTED] as a[n] employee with options of seeking other employment in the winter months.”  According to the record, [REDACTED] transferred his 49 percent ownership interest in BCMT to [REDACTED] on May 30, 2005, for $16,200.00.  
The firm’s May 2005, meeting minutes state: “[REDACTED] gave [REDACTED] checks for his interest in the company purchasing 49 shares for $16,200.00, and agreeing to assume the loan for the 1991 Mack [truck].  [REDACTED] agreed to continue to pay the payments until the bank finalized the paperwork.  [REDACTED] purchased a third truck for $15,000.00, from [REDACTED] farms.”  A bill of sale on BCMT letterhead, dated May 31, 2005, states:

I, [REDACTED] have agreed to purchase a 1991 Mack DM tri-axle dump truck.  I agree to pay $7,500.00 cash and assume the transfer current loan on vehicle to the name of purchaser or corporation for said commercial vehicle.  The terms of the sale will be as stated.  I seller [REDACTED] will not be deemed liable for any mechanical defaults that the truck may currently have or incur at any time in the said future.  By signing this agreement, both parties, [REDACTED] the seller and [REDACTED], the appointed purchaser for BCMT, agree to the terms of said agreement.  

A similar bill of sale, also dated May 31, 2005, indicates that [REDACTED] agreed to purchase a 1987 Mack DM Tri-Axle dump truck for $8,500.00 cash.  The record contains two checks drawn on [REDACTED] personal account made payable to [REDACTED] in the amount of $10,000.00, and $6,200.00, with notations of “trucking investment,” and “investment #1 trucking company purchase,” respectively.  Attached to your June 9, 2006, rebuttal letter are title document to the 1987 and 1991 Mack trucks, with a handwritten notation that states “not owned any longer traded for the 93’s. 
It appears that [REDACTED] borrowed money from [REDACTED] and [REDACTED] and United Communities National Bank (“U.C.N.B.”) in order to pay [REDACTED] for transferring his trucks.  (The on-site visit report indicates that [REDACTED] is [REDACTED] grandfather).  The following documents related to these transactions include the following:

· Two checks from [REDACTED] and [REDACTED], made payable to [REDACTED] in the amounts of $5,000.00 and $10,000.00.  These checks contain the notation “loan truck” and “truck loan,” respectively.  
· A notarized document dated December 31, 2005, on BCMT letterhead that states: “I, [REDACTED] have received money from [REDACTED] owner of BCMT in the amount of $3,700.00 on the total of amount borrowed of $15,000.00.  The balance going into the New Year will be $11,300.00, with the first payment being due on March 20, 2006.” 
· A loan agreement from [REDACTED] to [REDACTED] dated May 30, 2005, in the amount of $15,000.00 for a period of 3 years at 6 percent interest.  

· Two loan agreements with U.C.N.B. dated January 17, 2006, (loan number 10077486) and July 7, 2005, (loan number [REDACTED]).  The January 17, 2006, loan is for $34,200.00, and references a January 17, 2006, commercial security agreement.  This agreement references two 1993 Mack dump trucks.  The July 7, 2005, loan in the amount of $6,801.24, includes a handwritten note in the margin that states “refinanced loan for ’91 Mack,” “also used as capital for investment on the purchase of the 49 remaining shares.”  Both loans indicate “refinance.”      
· In the personal guaranty documents dated May 19, 2005, July 7, 2005, and January 17, 2006, [REDACTED] guaranteed to pay the bank $15,000.00, $21,000.00, and $34,000.00, respectively.  The commercial security agreements dated May 19, 2005, and January 17, 2006, are for the 1991 and 1993 dump trucks, respectively.  The record contains agreements to provide insurance on the 1987, 1991, and the two 1993 trucks.  The May 19, 2005 agreement to provide insurance contains a handwritten note in the margin that states: “papers for the 1990 Mack I purchased in May after my investment to purchase the . . . remaining 49 shares in the corp.”
(The Department notes that none of the documents involving U.C.N.B. are signed by either [REDACTED] or the bank loan officer).

[REDACTED] stated in her April 3, 2006 letter, addressed to “whom it may concern,”

On July the 30th, 2004, I purchased 51 shares of stock in BCM Trucking Inc.; then in May of 2005 I purchased the remaining 49 shares of stock.  If you review my previous application and denial letter from 2004 you will see that my initial investment to acquire the 51 shares was deemed not real and substantial.  The remaining shares that I purchased I did so for $16,200.00 . . .  as well as refinancing an existing bank loan in the amount of $6,801.24 . . . which makes my total investment $23,051.24 . . .  for the company's ownership.  [INDOT’s] reasoning was because the $16,200.00 was not substantiated by documentation of the vehicle's appraised value.  After reviewing all documentation requested for the certification application unfortunately I did not see where a vehicle appraisal was requested.  In the [Regulation], there was not anything listed where supplying a vehicle appraisal, proved ownership. . . 
It appears that the ownership interest in BCMT, and its trucks — the firm’s primary assets, were transferred to [REDACTED] by [REDACTED].  As such, the issue becomes whether [REDACTED] provided adequate consideration for both with her own funds.  The relevant factors are the valuation of the firm itself at the time of the transfer, as well as the value of the trucks.  

The record contains the firm’s 2004 Federal tax return, which indicates the firm had gross receipts of $31,280.00.  The DBE application lists the value of the three trucks at $8,000.00, $15,000.00, and $13,801.00.  The record contains a document entitled “list of equipment owned by BCMT” that indicates 1) the 1987, 1990, and 1991 trucks are “owned,” 2), the current balance on the 1987 truck is $0.00, 3) the 1990 truck has a current balance of $14,000.00, and 4), the 1991 truck has a balance of $6,800.00.  The entries for the 1987 truck state “title held as collateral by U.C.N.B.,” while the 1990 and 1991 trucks state “title held at U.C.N.B.”

According to INDOT’s May 10, 2006, letter to the Department, the actual value of the trucks was not part of the record at the time of INDOT’s review; and INDOT did not receive the firm’s appraisal for the firm’s 1987 and 1991 Mack DM trucks by Road Ready Sales, Inc. until after its March 23, 2006, certification denial decision.  Road Ready Sales valued the trucks at $7,000.00, and $11,000.00, respectively.  It therefore appears that [REDACTED] agreed to sell his 1987 Mack DM Truck for $8,500.00, which was later valued at $7,000.00; and sold the 1991 Mack DM truck for $7,500.00, which was later valued at $11,000.00.  
Under the Regulation §26.61(b), [REDACTED] bears the burden of proving that her ownership interest in BCMT is in accordance with the Regulation.  [REDACTED] has not met her burden of proof in demonstrating that she meets the requirements of the Regulation §26.69(c), which states that the contributions of capital or expertise by the socially and economically disadvantaged owner to acquire an ownership interest in the participating DBE business must be real, substantial and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.  According to the record, [REDACTED] acquired her ownership interest in BCMT, by paying [REDACTED] $51.00 for 51 percent of the firm, and later $16,200.00 for the firm’s trucks in addition to assuming the loan for the 1991 Mack DM Truck.  Given the value of the firm at the time, based on the gross receipts stated in the tax return, [REDACTED] $51.00 contribution does not appear to meet the substantial requirement of the Regulation.  To acquire the remaining 49 percent of the firm, it appears that the [REDACTED] was paid $16,200.00.  However, there is no indication that [REDACTED] used her personal funds for this transaction.  Although checks totaling $16,200.00 are contained in the record and drawn on [REDACTED] personal account, it appears – based on the dates of the documents, that this money may have been borrowed from [REDACTED].  The U.C.N.B. transactions appear to be to refinance the firm’s existing loans and/or finance the purchase/transfer of the firm’s other trucks.  There is no indication that [REDACTED], the [REDACTED], and the Bank were repaid with [REDACTED] personal assets, or that she paid down these loans using her own funds.  Her contribution therefore, does not meet the requirements of the Regulation §26.69.   
3.  The record contains a “renunciation of rights affidavit,” dated March 13, 2006, wherein [REDACTED] renounced his past, present, and future ownership rights in BCMT.  According to the Regulation §26.69(i), recipients must apply the following rules in situations in which marital assets form a basis for ownership of a firm: (1) When marital assets (other than the assets of the business in question), held jointly or as community property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.  You do not count a greater portion of joint or community property assets toward ownership than state law would recognize as belonging to the socially and economically disadvantaged owner of the applicant firm.  (2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or community assets used to acquire an ownership interest in the firm must be included as part of the firm's application for DBE certification. 

Although [REDACTED] renunciation of interests is contained in the record, it does not appear to be the kind referenced in this section of the Regulation, since there is no indication that [REDACTED] used marital assets to acquire her ownership interest in BCMT.  Rather, it appears [REDACTED] transferred his ownership interest in the firm and firm equipment to [REDACTED] and received payment.  As stated above, it appears [REDACTED] received $16,200.00 for his trucks, which were later valued at $18,000.00.  This is inadequate consideration.  In addition, according to INDOT’s on-site report, [REDACTED] is employed by the firm as a driver.  Substantial record evidence, therefore, supports INDOT’s March 23, 2006, determination that [REDACTED] contribution of funds to acquire her ownership of BCMT does not meet the requirements of the Regulation §26.69.  
CONTROL

In determining whether socially and economically disadvantaged owners control a firm, the Regulation at §26.71(a) states that you must consider all the facts in the record, viewed as a whole.

The Regulation at §26.71(d) requires in part, that the disadvantaged owner possess the power to direct or cause the direction of the management and polices of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.  A disadvantaged owner must hold the highest officer position in the company (e.g. chief executive officer of president).  In a corporation, disadvantaged owners must control the board of directors.  In a partnership, one or more disadvantaged owners must serve as general partners, with control over all partnership decisions.

Under the Regulation at §26.71(e) individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.

The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm's overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm's operations, management, and policy.

The Regulation §26.71(g) states in part that a disadvantaged owner to have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm's operations. The disadvantaged owner is not required to have experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to use this information to make independent decisions concerning the firm's daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

Under the Regulation §26.71(h), if state or local law requires the persons to have a particular license or other credential in order to own and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control a potential DBE firm of that type must possess the required license or credential.  If state or local law does not require such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely on the ground that the person lacks the license or credential.  However, you may take into account the absence of the license or credential as one factor in determining whether the socially and economically disadvantaged owners actually control the firm. 
According to the Regulation at §26.71(k) in part, a disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.  Except as otherwise provided in this paragraph, you must make a judgment about the control the disadvantaged owner exercises vis-à-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.  If you cannot determine that the disadvantaged owners -- as distinct from the family as a whole -- control the firm, then the disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.
The record evidence indicates that [REDACTED] does not possess an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations as required by the Regulation §26.71.
1.  It appears that [REDACTED] role at the firm is primarily office related, and the record does not support her overall understanding of, and managerial and technical competence in trucking, BCMT’s line of work.  INDOT’s on-site report states “[REDACTED] [performs] all the financial decisions, and does the estimating and bidding, negotiating and contract execution, the hiring and firing, office management, marketing and sales, signs company checks, and other duties as required.” 

According to [REDACTED] résumé, she graduated from National Trail High School in 1992, and is “qualified to do accounting, office management, scheduling, make decisions based on my knowledge of the business, aiding and assisting in problem solving due to mechanical errors, and based on recent schooling able to drive the truck if needed.”  She described her experience in her résumé as follows:

[I] have worked in the office being responsible for secretarial work for a dump truck company from 2002-2003.  [I] have performed as a office manager dispatching, payroll, scheduling, tax services, etc. for dump truck company 2003-2004.  [I] have purchased and owned my own dump truck company since 8-1-04 and been sole owner since 5-31-05.  I have recently completed CDL training [and] have obtained a CDL permit and am ready to take my test to hold a license.  Also I have been the sole controller of this company for the year as well [as] performing all duties in order to be successful with day-to-day operations.  

The Regulation §26.71(g) states in part, that a disadvantaged owner must have an overall understanding of, and managerial and technical competence and experience directly related to the type of business in which the firm is engaged and the firm’s operations.  The disadvantaged owner is not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than managers or key employees.  The disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  
2.  According to the record, it appears [REDACTED] relies upon non-disadvantaged individuals to operate the firm’s trucks.  The on-site report indicates that [REDACTED] spouse, [REDACTED], is employed by the firm as a driver.  The report lists the following other drivers - [REDACTED], [REDACTED], [REDACTED], [REDACTED], [REDACTED], and [REDACTED].  (The record is void of information indicating whether these drivers are disadvantaged).  [REDACTED] stated in her April 3, 2006, rebuttal letter:
According to the [Regulation], it is apparent that I do control the corporation and I am the only person who holds a position which is critical to the firm, I am the owner.  The success or failure relies on me, I am the only one delegated to perform any financial investment, obtaining work, and I am the only owner who has any financial investment with this company or obligations to repay all financial loans.  

[INDOT] stated: The record shows that I have delegated much of the firm's daily operations to [REDACTED], which as stated this is acceptable in certain circumstances, the on-site interview did not allow the certifier to reasonably conclude that I showed independent decision-making ability with respect to the overall affairs of the company. . . . Once again I am the only person listed to do anything other than drive the vehicle and do their repairs and regular maintenance.  The drivers I have employed and delegated that responsibility to, are the following people: [REDACTED], [REDACTED] and [REDACTED], my part-time fill in driers are [REDACTED], [REDACTED] and [REDACTED].  My mechanics I use for routine maintenance and major repairs are: [REDACTED], [REDACTED] and [REDACTED]. Those are the positions or affiliations, which have been delegated to anyone other than me. . . . 

In the last paragraph [INDOT] state[s] [— ]that the records reveal that as the President I am responsible for estimating, bidding, negotiation contracts, office management, marketing and sales, [and] even though I am responsible for these duties my experience in them are very limited. You say my résumé reveals that most of my experience prior to becoming President is in the area of office management.  But according to the [Regulation] generally experience limited to office management, administration or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.  The on-site interview did not all[ow] the certifier to reasonable conclude that I have sufficient expertise to make independent decisions concerning the firm's daily operations, management and policy making. 

. . . I do all the office work and everything I do estimating, bidding, payroll, invoicing, signing contracts, dispatching, making company policies, hiring and firing, re-evaluating the job performance of my employees, setting their wages, making sure that my trucks are serviced and that I have a competent mechanic doing so, making sure the repairs when needed are done, everything thing I do is what this company, my Company relies on to stay in business. I can only show the experience of bidding and so on based off of the contracts that I have landed.  If you were basing this off the contracts I have attempted to get then I would have an unrelated amount of experience.
In your June 9, 2006, correspondence to the Department, you enclosed various statements from individuals at Crider & Crider, William Browning Trucking; Coffman Trucking, LLC; and Coffman and Fairbanks Industries, Inc., which state that they “deal directly with [REDACTED] of BCMT on all work related issues including, but not limited to, dispatch, bidding, estimating, billing, and etc.”

Under the Regulation §26.71(e), individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors.  Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.  
The Regulation §26.71(f) states in part, that a disadvantaged owner may delegate various areas of the management, policy making, or daily operations of the firm to other participants in the firm, regardless of whether these participants are disadvantaged individuals.  Such delegations of authority must be revocable, and the disadvantaged owner must retain the power to hire and fire any person to whom such authority is delegated.  The managerial role of the disadvantaged owner in the firm’s overall affairs must be such that the recipient can reasonably conclude that the disadvantaged owner actually exercises control over the firm’s operations, management, and policy.  
Non-disadvantaged individuals, involved in the firm appear to perform the key elements of the firm’s activities.  Without their involvement, the record does not substantiate [REDACTED] ability to perform these core functions for the firm.  Substantial record evidence therefore, supports INDOT’s determination that [REDACTED] has not met her burden of proof in demonstrating that she controls the firm within the meaning of the Department’s Regulation §26.71.  
In summary, the information provided cumulatively supports a conclusion that BCM Trucking, Inc. does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on INDOT’s federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief

External Policy and Program Development Division 

Departmental Office of Civil Rights 

cc: INDOT
