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August 9, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0107
J. Ford Little, Esq.
Woolf, McCane, Bright, Allen & Carpenter, PLLC

Post Office Box 900
Knoxville, TN 37902-1810
Dear Attorney Little:
This is in response to the appeal you filed on behalf of your client, Day III Earthworks, Inc. (“Day III Earthworks”).  We have carefully reviewed the material from the Tennessee Department of Transportation (TDOT) as well as that you submitted, and have concluded that the denial of Day III Earthwork’s certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports TDOT’s conclusion that the socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations as required by 49 C.F.R. § 26.71; and that the disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities 
The specific reasons for the denial of your appeal include the following:

1) §26.61(b) state “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”
§26.71(d) state “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

The record information reveals that the firm was established on August 17, 2005, and that [REDACTED] is the sole proprietor.  The firm’s principal line of work is restoration, erosion control and pipe distribution. According to the firm’s application, the business was started with $932.49 in cash and $21,372.00 in equipment.  TDOT’s denial of your client’s DBE application is based upon its onsite review and documentation submitted by your client.  As a result, TDOT concluded that the socially and economically disadvantaged owner did not appear to have the experience, staff or equipment necessary to perform excavation, erosion control and soil reclamation work.  During the onsite interview, your client was asked to explain and describe the negotiations process.  She replied by stating, “Go to a pre-bid meeting receive a list of criteria the contractor determine how much it will cost to do a job.  Then you submit a sealed bid, they go through the bids and announce who is awarded the bid.  Some guys bid too low because they want the job really bad and lose money and are forced to close the business.  She wants to learn to estimate a job well enough to get a bid without bankrupting your business.  KUB is rally trying to hire minority firms which will give her a chance against the bigger firms.”

The investigator asked about the owner’s background in the related business and experience.  [REDACTED] replied, “My grandfather, father and brother.  I grew up in a house with contractors and excavators, so I have a bit of what I call dinner table knowledge of the industry.  As a child I went on many job sites, but that does not make me qualified to engineer this type of work, but I know this process I know how you go out and get your subcontractors. I have enough common knowledge to know that people have requirements and request as [they are] your clients, it is your job and obligation to provide your service to them…Graduated from UT in 1989, got a 2-year scholarship after that worked my way through school.  I grew up in a blue collar type family; hard work is all I have ever known.  Would like to get my own piece of the pie.  Worked in retail marketing and sale representative since I was 15.  My degree is in marketing.  Grew up in a household where you went out and did it on your own.  It is sort of strange how this evolved because I never really saw [my] self in this business type until 5 years ago.  I have been missing what was right before me. My whole family has worked in this field for 3 generations.”
When TDOT asked a question regarding family members in similar business, [REDACTED] replied, “My brother is going to be a very good resource of information.  He is the one who told me about the rental places, Stowers and East Tennessee.  He is going to be the one who when I get over my head to say okay you know you can’t do this or here is how you can make it work.  He has already helped me with my bid process.  He is the one who said you need to call these places for prices on seed, straw and silt fencing for a restoration job.  He has equipment and he will offer to allow me to lease his equipment if I want to.  He is the one who will help me stay out of harms way.  He is teaching me a little bit.  He is a hands-on guy he can run any piece of machinery out there and so maybe he will teach me how to do that.  He is not an engineer by any means, but he is [a] very respected person in town. A lot of people go to him because he knows how to fix it.  He is very grounded [in the] common sense way of looking at things.”
[REDACTED] résumé reveals that she is employed as an Executive Sales Representative for Original 7 in Atlanta, GA from 2004 to present. She is responsible for maintaining and expanding account base in the Knoxville area, and also introducing new product lines.  From 1993 to 2004, she was employed by Sentry Chemical as a Sales Representative in Stone Mountain, GA.  According to her résumé, she increased regional sales $250,000.00; was rookie of the year in 1994; and implemented training and maintenance of commercial pools.  From 1989 to 1991, she worked at Toys R Us.  She was a coop student her senior year at the University of Tennessee; was a human resources trainee; completed manager training program; and was promoted to manager.  Based upon the above, we conclude that the socially and economically disadvantaged owner does not meet the requirements of §26.71(g) of the Department’s Regulation.
Your letter of rebuttal states “TDOT contends that [REDACTED] does not possess the necessary expertise to own or control Day III Earthworks.  In contrast, [REDACTED] earned a Bachelor of Science degree from the University of Tennessee, where she majored in Marketing and minored in Business.  She has 20 years of experience in customer relations, OSHA regulations (dealing with chemical industry), and understands the daily operations of several types of businesses.  Further, she has a contractor’s license from the State of Tennessee Contractor’s Board.  TDOT suggests that [REDACTED] experience and knowledge of soil restoration and erosion control is insufficient because it began by `association.’ Indeed her interest began as a child, learning from her grandfather, father, and brother.  However, her statement regarding her knowledge of the industry was made to give the interviewer insight into her personal background and an explanation of her interest in the industry.”
“Section 26.71(g) states that disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations…[they] must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.   This section does not restrict the means by which a disadvantaged owner gains experience and knowledge of the field.  The fact that [REDACTED] acquired much of her present knowledge of soil restoration and erosion control from her family in no way indicates that she does not have the ability to use that knowledge to make competent business decisions for the firm.  [REDACTED] has complete control over decisions regarding the firm’s operations, management, and policy”
“Finally, TDOT contends that [REDACTED] does not have the staff or equipment necessary to perform excavation, erosion control, or soil reclamation works.  Section 26.71(b) states that `[a]n independent business is one the viability of which does not depend on its relationship with another firm or firms.’  This section does not prohibit reliance upon relationships with other firms.  Rather, it prohibits such relationships that `compromise the independence of the potential DBE firm’ or which demonstrate `a pattern of exclusive or primary dealings.’  The fact that Day III Earthworks will rely, in part, upon subcontractors and leased equipment in order to perform its operations is consistent with `normal industry practice,’ as set forth in §26.71(b)(4).”
§26.71(g) state “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”  
Your argument that the socially and economically disadvantaged owner has been around the business for years does not translate in any way into experience or technical expertise.  The owner’s résumé does not list any experience in restoration, erosion control and pipe distribution.  During the on-site interview, the socially and economically disadvantaged owner mentioned that she would draw on the  experience of her brother because “he  is going to be the one who when I get over my head to say okay you know you can’t do this or here is how you can make it work.  He has already helped me with my bid process.  He is the one who said you need to call these places for prices on seed, straw and silt fencing for a restoration job.  He has equipment and he will offer to allow me to lease his equipment if I want to.  He is the one who will help me stay out of harms way.  He is teaching me a little bit.  He is a hands-on guy he can run any piece of machinery out there and so maybe he will teach me how to do that.” In addition, the firm does not have any employees or equipment.   
In your rebuttal you stated, “The fact that Day III Earthworks will rely, in part, upon subcontractors and leased equipment in order to perform its operations is consistent with `normal industry practice,’ as set forth in §26.71(b)(4).”  This is not the intent of the Department’s DBE program.  Where normal industry practice conflicts with the requirements of the DBE program (independent and operational- must have the necessary resources to perform the work), then the DBE program requirements prevail.  Substantial record evidence supports TDOT’s determination that the socially and economically disadvantaged owner does not meet the requirements of §26.71(g).
§26.71(j) “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.”  The record information reveals that your client is employed by Original 7, a Chemical Company in Atlanta, GA.  This is contrary to the intent of the Department’s Regulation.  Your letter of rebuttal states, “[REDACTED] does maintain employment outside Day III Earthworks, her employment is not prohibited by §26.71(j), as TDOT argues.  This regulation only prohibits such employment that `conflict[s] with the management of the firm or prevent[s] the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.’ TDOT maintains the ` [a]s a full-time employee with another company in a position that requires you to travel could interfere with managing the daily operations of your business, Day III Earthworks.’ A denial of DBE status because [REDACTED] current employment could require travel which may interfere with Day III Earthworks operation is without merit.  Moreover, TDOT’s statement is incorrect.  [REDACTED] only works approximately three hours per week for Original 7, and she stated during the on-site interview that her employment has evolved to the point where she cannot travel.’  [REDACTED] does not travel for Original 7 and performs her minimal duties solely over the phone, primarily in a consulting capacity.  She is a sales representative on a commission-only basis.  The company does not require her presence in an office and does not set her weekly time schedule.  These circumstances do not constitute `absentee ownership’ of Day III Earthworks, as described in §26.71(j).  Her employment with Original 7 in no way inhibits her management of Day III Earthworks, nor prevents her from devoting sufficient time and attention to the firm.”
According to the onsite review report, [REDACTED] states, “Yes, I work for Original 7 which is a chemical company out of Atlanta, GA because I need a source of income.  I work as an outside sales rep covering the Tennessee Chattanooga area that has evolved to the point where [I] can not travel and run Day III Earthworks, so I conduct lots of business over the phone.”  When asked how does that work with her business, Day III Earthworks, [REDACTED] replied “My phone rings constantly with Day III Earthworks and Original 7 since [I have] been in the chemical sales business for 12 years.[My] customers mainly reorder unless there is a problem.”  This statement refutes your argument that your client spends approximately three hours per week on Original 7 matters.  Substantial record evidence supports TDOT’s conclusion that the socially and economically disadvantaged owner does not the meet the requirements of §26.71(j).
In summary, the information provided cumulatively supports a conclusion that Day III Earthworks does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on TDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief 

External Policy and Program Development Division 

Departmental Office of Civil Rights

cc:  TDOT

