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August 17, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Reference No.: 06-0108
[REDACTED]
Owner/Manager 

ESC Professionals
23888 Hwy 98 East
Elberta, AL 36530
Dear [REDACTED]:
This is in response to the appeal you filed on behalf of your firm, ESC Professionals, LLC. (“ESC Professionals”).  We have carefully reviewed the material from the Alabama Department of Transportation (ALDOT) as well as that you submitted, and have concluded that the denial of ESC Professionals’ certification as an eligible Disadvantaged Business Enterprise (DBE) under criteria set forth in 49 CFR Part 26 ("the Regulation") is supported by substantial evidence.

Your appeal is denied based upon our determination that substantial record evidence supports ALDOT’s conclusion that the socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations as required by 49 C.F.R. § 26.71; and that the disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities .
The record information reveals that the firm was established on June 23, 2005.  The firm’s principal line of work is erosion and sediment control. According to the firm’s application, the business was started with $33,900.00 in equipment.  During the onsite review, you stated that the firm was capitalized with the purchase of a hydro seeder valued at $10,000.00.  You purchased this with a credit card on April 2005.  When asked how each owner acquired his/her share of ownership in the firm, you replied that each owner purchased equipment with a credit card.  However, we are not clear as to how you acquired your 51% ownership interest since all purchases were through credit cards and there is nothing in the record to substantiate which purchases were yours versus those of your non-disadvantaged spouse.  Since ALDOT did not address this issue, we will not pursue it further in this decision.
The specific reasons for the denial of your appeal include the following:

1) §26.61(b) state “The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage, business size, ownership, and control.”

§26.71(c) state “A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm. This paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).”
§26.71(d) state “The socially and economically disadvantaged owners must possess the power to direct or cause the direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on matters of management, policy and operations.”

§26.71(e) state “Individuals who are not socially and economically disadvantaged may be involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not, however, possess or exercise the power to control the firm, or be disproportionately responsible for the operation of the firm.”
§26.71 (f) state “The socially and economically disadvantaged owners of the firm may delegate various areas of the management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether these participants are socially and economically disadvantaged individuals. Such delegations of authority must be revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person to whom such authority is delegated. The managerial role of the socially and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.”
§26.71(g) “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”

§26.71 (k)(1) state “A socially and economically disadvantaged individual may control a firm even though one or more of the individual's immediate family members (who themselves are not socially and economically disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise provided in this paragraph, you must make a judgment about the control the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the business as you do in other situations, without regard to whether or not the other persons are immediate family members.”
(2) “If you cannot determine that the socially and economically disadvantaged owners—as distinct from the family as a whole—control the firm, then the socially and economically disadvantaged owners have failed to carry their burden of proof concerning control, even though they may participate significantly in the firm's activities.”
The record indicates that you are the 51% owner of ESC Professionals, LLC. and [REDACTED], your non-disadvantaged spouse, is the 49% owner.  This is an LLC and both owners are members.  According to the onsite review report, you stated that you negotiate financing, contracts, bonding and insurance; make loans and sign loan agreements; and sign payroll checks.  You further stated that both you and [REDACTED], your non-disadvantaged spouse, share the monitoring of job sites; administrative functions; hiring and firing of employees; and decisions regarding leasing equipment.  [REDACTED] does the estimating and bid quotations on behalf of the firm.  When you described your duties, you stated that you contact local contractors and review ALDOT’s website.  [REDACTED] handles the field, while you handle the office.  The onsite review report reveals that you spend four (4) hours per day on the affairs of ESC Professionals.
Your résumé states that you are employed with Southern Land Title as a Closing Processor/Agent from 2004 - present.  Your duties and responsibilities include: typing in sales orders; processing from start to finish (making sure all liens are paid at closing); closing files and cutting checks for payments.  
From 1999-2004, you were employed by United Bank as a Commercial Loan Processor.  Your duties and responsibilities included: received applications and cost estimated from commercial business developers; processed loan documents; closed loans; and dispersed loan proceeds.  
Your résumé also indicates that from 1997-1999, you attended Faulkner State Community College where you took Business Administration classes.  The Regulations at §26.71(g) state that, “The socially and economically disadvantaged owners must have an overall understanding of, and technical competence and experience directly related to, the type of business in which the firm is engaged and the firm’s operations.  The socially and economically disadvantaged owners are not required to have experience or expertise in every critical area of the firm’s operations, or to have greater experience or expertise in a given field than the managers or key employees. The socially and economically disadvantaged owners must have the ability to intelligently and critically evaluate information presented by other participants in the firm’s activities and to use this information to make independent decisions concerning the firm’s daily operations, management, and policymaking.  Generally, expertise limited to office management, administration, or bookkeeping functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.”  Your expertise is primarily limited to office management and administration and not in the primary areas of the firm’s operations.  This is contrary to the intent of the Department’s Regulation.  It appears that the non-disadvantaged owner performs the critical functions of the firm’s operations.
2) ALDOT denied the firm’s certification on the basis that the socially and economically disadvantaged owner did not hold the highest officer position.  In an LLC, the owners are managing partners.  ALDOT further denied the firm on the basis that the Articles of Incorporation of ESC Professionals, LLC state in Article VII that, “The members of this limited liability company I to be managed by [REDACTED] and [REDACTED].  This restriction limits the socially and economically disadvantaged owner’s control of the firm which violates the Department’s Regulation.  According to the record, this section was amended on January 6, 2006 to reflect that “The Company is to be managed by [REDACTED].”  ALDOT opined that Article VIII, Section 8.4 entitled “Actions of the Managers” (a) states, “The Managers have the power to bind the Company as provided in this Article VIII.  If the Company has more than one Manager, any differences arising as to any matter within the authority of the Managers, and any deadlock between the Managers, shall be resolved by a Majority vote of the Members.  No act of a Manager or Member in contravention of such determination shall bind the Company to Persons having knowledge of such determination.  Notwithstanding such determination, the act of the Managers for the purpose of apparently carrying on in the usual way the business or affairs of the Company, including the exercise of the authority indicated in this Article VIII, is binding on the Company, and no Person dealing with the Company shall have any obligation to inquire into the power or authority of the Manager acting on behalf of the Company.”
Section 8.8 entitled Quorum, states, “The total number of Managers shall constitute a quorum for the transaction of business.  The unanimous vote of Managers shall be the act of Managers, unless otherwise specifically provided by law, the Articles or this Agreement.  If there is more than one Manager, less than a quorum may adjourn a meeting successively until a quorum is present.”  These restrictions limit the socially and economically disadvantaged owner’s ability to make major decisions regarding the firm’s critical operations.  This is a violation of §26.71(c) of the Department’s Regulation. 
3) §26.71(j) “In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage in outside employment or other business interests that conflict with the management of the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its activities.” 
The record information reveals that you work four (4) hours per day on the affairs of ESC Professionals and work fulltime Southern Land Title, Inc. as a Closing Processor/Agent. 
Your letter of rebuttal states “At this time, I am a fulltime employee of Southern Land Title, Inc.  This however, does not hinder me from the duties of the manager.  I am able to take any phone calls necessary from potential clients and send out Bid Proposals for any jobs.  [REDACTED] is the individual who will go out and measure the jobs.  He will bring these numbers back to me and I will prepare a Bid Proposal and send to the client.  [REDACTED] does not have the authority to sign bids for jobs.  Once the company gets of the ground and starts making money, I will be terminating my fulltime employment.  As stated during the on site interview, my employment is needed at this time to provide for our family.” Substantial record evidence supports ALDOT’s conclusion that the socially and economically disadvantaged owner does not the meet the requirements of §26.71(j).
In summary, the information provided cumulatively supports a conclusion that ESC Professionals does not meet the criteria as required for DBE certification under 49 CFR Parts 26.  The company is, therefore, ineligible to participate as a DBE on ALDOT’s Federal financially assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Chief 

External Policy and Program Development Division 

Departmental Office of Civil Rights

cc:  ALDOT

